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Action Planning 
(formerly known as long range and annual planning) 

 New Mexico Department of Agriculture 

Purpose 

The purpose of any plan, whether long range, annual, or any other, is to assist its 
creator(s) to identify certain goals, understand how those goals can be accomplished, 
and to mark progress towards achieving those goals.  In order for a plan to do all of 
these things, it must be USED as a tool by the group in question.   

Tools are defined as “instruments needed in the practice of a vocation or profession,” 
and also as “a means to an end.”  A conservation district plan is a 
necessary instrument, and the means to achieve the goals of the 
group, but only if its owners take it in hand and use it.   

In the past many Soil and Water Conservation Districts (SWCDs) 
took the time to develop a long range plan (5 years), and perhaps an 

annual plan.  Unfortunately many of these plans simply sat on a shelf and gathered 
dust. The tools were available, but were neither used for their intended purpose, 
nor maintained to preserve their usefulness.  Below are some examples of why the 
plans may not have been used.
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1. The plan was never really developed by the true users, the SWCD
board.  As a result the board did not see the value of the plan, or in many
cases never even knew the plan existed.

2. The plan was not viewed as a tool to assist the local SWCD achieve its
goals.  It was viewed as something that was required to be done so districts
just changed the dates on the old one and said they had a plan.
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3. Developing very detailed long range plans took a lot of time and energy.
With limited resources at their disposal, the SWCD board did not feel the
time involved in developing a plan was worth it given the outcome.

4. The format of the plan was too cumbersome.  No one really understood
how it all fit together or what purpose it served at the local SWCD level.

The action plan format outlined in this section is designed to be a very simple, concise, 
usable, working document tailored to meet the needs of the individual SWCD.  It has 
components of both long range and annual planning.  The annual planning 
component can be reviewed at a monthly district board meeting in a matter of 
minutes.  The long range component is short, clear, and to the point.  This makes it a  
simple and effective tool that takes much less time to create and understand.  

Moving Toward a Goal 

Does this happen at your district board meeting:  A supervisor(s) comes up with a 
great idea for a district project.  Everyone agrees it is a good idea, but it never gets past 
that point.  Two months later same thing, different idea, and so it goes.  Why does this 
happen?   

One reason could be that the project seems too big:  “Our district could never get that 
done.” “Who will do all the work? We all have real jobs, and bills to pay.”  If the board  
sits down and really plans out such a project piece by piece they may find that it can 
be done, or at least they could begin to explore the possibilities.  No one says it has to 
be done in one year or even two.  Even if it takes a few years to complete, 

rk every year, at least it gets done.  Just like when 
h of tasks to accomplish at work or at home, if you 
f it at once it seems like it’s too much.  However, if 
and do one or two things a day it doesn’t seem that 
it gets done because you made a plan.   

doing a little wo
you have a bunc
think about all o
you make a list 
bad.  In the end 

Action plans can be used to guide the most active or well-funded SWCD toward that 
next big project, or it can be used by the most inactive or under-funded SWCD to 
figure out how to put their limited resources to the best use.  Even if your district only 
comes up with one or two goals, and achieves them, at least you did something.  The 
key is that the district supervisors and staff understand the power and purpose of 
making a plan and seeing it through. Every SWCD supervisor and employee should 
have the opportunity to contribute their ideas to the plan.  While all may not 
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contribute, at least the opportunity was given.  Once goals are agreed upon and written 
down, the SWCD supervisors and staff have made a commitment as a group to 
achieve those goals.  

At this point many districts make a big mistake:  They never hold themselves 
accountable.  The plan, and the commitments in it, are never seriously considered 
again.  Once again the plan must be used to be effective.  This can be as simple as 
reviewing the projected dates of completion for upcoming actions at a regular board 
meeting.  

The entire action plan is simple enough to be edited quite easily.  Since this is a 
working document, changes can and should be incorporated throughout the year. 
Actions can be added, revised or deleted completely.  This applies to annual planning 
elements as well as long range elements. 

Action Planning really can be a great tool to motivate and focus your local SWCD.  

Keys to Action Planning 

This section outlines each area of the action plan, and provide additional resources 
for plan development.  Each section is labeled long range or annual plan to reflect 
which time frame it covers.  Long range is typically 5 years.  Annual plan is a 1 year 
period (generally a fiscal year).  Also remember that this is a working document.  It can 
be changed to meet the changing needs of the district. 

Organization (long range):  This is taken directly from the Soil and Water District Act. 

Function (long range):  This is a generally accepted definition of the function of a district. 
Many boards change this to fit their view point 

We Serve (long range):  Who exactly does this board serve (e.g. landowners, land users, 
tax payers)?  A district cannot meet the needs of all people.  Clearly identify what 
portion of the potential audience is to be served.  

Why (long range):  Why do you serve this portion of the  populace of the district?  What 
is the SWCD serving them with? 

Mission Statement (long range):  See Mission Statement Formation Worksheet 

Critical Natural/Material Resource Issues (long range):  This section identifies the natural 
resource issues that are of concern in the district.  Since most districts do not have the 
ability to address every issue of concern, it often helps to prioritize the list according to 
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need.  This allows the board to focus the limited resources of the district on the most 
critical needs first. 

In doing this section the board may discover critical material needs
that the district itself has.  These things can be equipment, personnel,
buildings, etc.  Often these needs must be met in order for the district
to have the capacity to address the critical natural resource issues
identified.  List those here if they apply.

Critical Geographic Areas (long range):  Within the district there may be a particular area 
or areas that a natural resource issue occurs.  This section gives you the opportunity to 
identify those areas.  It helps to tie each geographical area to a particular critical natural 
resource issue.  This will help later in the development of statements of intent and 
annual planning.  It will assist in focusing district resources on areas and issues that 
need to be addressed. 

Statements of Intent (long range):  This section establishes on the ground long range goals 
for the district.  The statements should be concrete and realistic.  At the same time they 
should be challenging enough to inspire and require focus from the board to complete. 

It is better for a board to establish one goal and complete it well 
than to come up with a bunch of pie in the sky goals that will 
never be achieved.  If a board can complete just one 
project, no matter how small, it will make them hungry for more 
success.   

Prioritize these 
statements.  This 
will help to focus resources 
more efficiently in the 
annual planning section.   

Ideally, statements of intent are based on the critical natural resource concerns 
which have already been agreed upon.  A goal to conserve water or reduce erosion is 
hard to argue against, whereas a goal which promotes one group or point of view over 
another (to save family farms, for example) could be controversial.  If the outcome is 
focused on benefits to the resource, then widespread support is more possible. 

This section is where all participants in the planning process really need to believe 
in, and buy into, the goals established.  Without that buy-in, without a real desire by the 
participants to see these goals realized, there is no need to go on to the annual planning 
step.  This is where the big picture is developed.  The board must have a clear view of 
the big picture; otherwise they will not follow through on the annual planning goals. 

Priority Actions for the Next 12 months (annual planning): Using each statement of intent, 
develop a plan for the fiscal year to get closer to acheiveing the statement goal. 

If you prioritized the statements of intent in the previous section, 
more effort should be directed towards the highest proirity 
statements. Some statements may only have one or two items, and 
some may have none. The key is to make progress toward the long 
term goals. It may take several years to even address one goal 
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because the board is using its limited resources to accomplish the highest priority 
statements.  It is better to accomplish one goal well than to be overwhelmed trying do 
accomplish them all, and end up accomplishing none. 

Staffing Needs:  Will the board need staff to accomplish the above goals? If so how 
many people, with what kind of skills?  Does the district have an employee policy and 
job description?  You will need those documents prior to hiring staff. 

Annual Budget Needs:  Will your current budget support your goals?  If not, how can you 
make it work?  Volunteers, cooperation with other groups or agencies, grants? 

Key individuals, Groups, or Agencies to Reach for Program success:   Who do you need to 
work with to achieve the districts goals?   
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Attachments 

Action Planning Template Attachment 1-1 

Action Planning Example Attachment 1-2 

Mission Statement Example Attachment 1-3 



___________________  
Soil & Water Conservation District 

Action Plan 

Organization: A governmental subdivision of the state of New Mexico 
organized under state law (Chapter 73, Article 20). 

Function: To take available technical, financial, and educational 
resources, whatever their source, and focus or coordinate them 
so that they meet the needs of the local land user. 

We Serve:  

Why: 

Mission Statement:

Critical Natural Resource Issues: 

1. 

2.  

3.  

4.  

5. 

6.

Johnna Bruhn
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Critical Geographic Areas: 

Statements of Intent (outcome) for the natural resource issues: 
Example - (by June of 2008 the East Torrance SWCD will reduce water 
consumption in the Estancia Valley by 20%) 



Priority Actions for the next 12 months: 

ACTION WHO DATE DATE 
COMP 

BUDGET



Staffing Needs: 

Annual Budget Needs: 

Salaries & Benefits:   
Equipment:  
Office Supplies:  
Programs & Cost Share:  
Rent & Utilities: 
Other:   
Total Annual Budget:  

Key individuals, groups, or agencies to reach for program success: 



DRAFT 
New Mexico  

Soil & Water Conservation District 
Action Plan 

Organization: A governmental subdivision of the state of New Mexico 
organized under state law (Chapter 73, Article 20). 

Function: To take available technical, financial, and educational 
resources, whatever their source, and focus or coordinate them 
so that they meet the needs of the local land user. 

We Serve: The citizens of the New Mexico Soil and Water Conservation 
District. 

Why: To provide and promote stewardship of the natural resources 
within the New Mexico Soil and Water Conservation District. 

Mission Statement: The New Mexico Soil and Water Conservation District 
promotes stewardship of natural resources by providing 
leadership, education, technical and financial assistance 
to the citizens of the district. 

Johnna Bruhn
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Critical Natural Resource Issues: 

1. Watershed Health

2. Water Conservation

3. Aquifer Protection

4. Rangeland Health

5. Noxious/Invasive Weeds

6. Urban Growth

Critical Geographic Areas: 

Watershed Health = Manzano Mountains (Tajique & Torreon watersheds) 

Water Conservation = Estancia Basin 

Aquifer Protection = Estancia Basin 

Rangeland Health = East of Highway 41 

Noxious/Invasive Weeds = District wide 

Urban Growth = Northwest portion of the district 



Statements of Intent (outcome) for the natural resource issues: 
Example - (by June of 02 the New Mexico SWCD will reduce water consumption 
in the Estancia Valley by 20%) 

1. By June of 2007 the New Mexico SWCD will control 10,000 acres of
juniper infested land.

2. By June of 2007 the New Mexico SWCD will return the perennial flow of
the Torreon and Tajique creeks.

3. By June of 2007 the New Mexico SWCD will reduce irrigation water use by
20% through information, education, voluntary metering, and improved
irrigation efficiency.

4. By June of 2005 the New Mexico SWCD will establish a monitoring
program to measure water quality and quantity.

5. By June 2004 the New Mexico SWCD will work with cooperators to
eliminate Russian Knapweed along Hwy 41.

6. By June of 2007 the New Mexico SWCD will strive to eradicate the noxious
weeds within the district.

7. By June of 2002 the New Mexico SWCD will establish a partnership with
the Torrance County Planning and Zoning Commission to implement a
conservation plan consistent with district goals.



Priority Actions for the next 12 months: 

ACTION WHO DATE DATE 
COMP 

BUDGET

Acquire and distribute all available 
information on juniper control/invasion. 
(resource concern 1) 

Dec 02 

Board members and employees will become 
fully educated on juniper encroachment and 
control  . (resource concern 1) 

Aug 02 

Build partnerships with USFS, BLM, State 
Land Office, State Forestry, and establish 
MOUs as needed. (resource concern 1) 

Jun 03 

I.D. funding opportunities for watershed 
health . (resource concern 1) 

Jun 03 

Spend up to 50% of district cost share funds 
on juniper control. (resource concern 1) 

Jun 03 

I.D. juniper infested areas of the district. 
(resource concern 1) 

Aug 02 

Do education outreach programs in the 
Tajique and Torreon watersheds. (resource 
concerns 1, 2) 

Jun 03 

I.D. groups/agencies working on water issues 
in the Estancia Basin, and statewide. (resource 
concerns 3, 4) 

?????? 

Sponsor an information education event on 
water conservation. (resource concern 3) 

Mar 20, 02



Develop a water monitoring program. 
(resource concern 4) 

Dec 02 

I.D. cooperators along Hwy 41. (resource 
concern 5) 

Mar 03 

Do a mass mailing of noxious weed 
brochures. (resource concern 5) 

Mar 03 

Establish a partnership with the Torrance 
County Planning and Zoning Commission to 
implement a conservation plan consistent 
with district goals. (resource concern 6) 

Jun 02 

Staffing Needs: 

1 Part time District Manager 
1 Part time Project Manager 

Annual Budget Needs: 

Salaries & Benefits:  $30,000 
Equipment: $5,000 
Office Supplies: $2,000 
Programs & Cost Share:  
Rent & Utilities: 
Other:  $1,000 
Total Annual Budget: $40,000 

Key individuals, groups, or agencies to reach for 
program success: 

County Commissioners 
County Manager 
State Legislators 
State Engineers Office 
Army Corps 
NMDA 
NMED 
EPA 
NRCS 
USFWS 



Mission Statement Formation Worksheet 

1. A mission statement should provide a clear indication of what the district is, and
what it is doing or should be doing.

2. Ask the following questions when formulating a mission statement:

a) What: What are we currently doing?  However, look to what might be,
not just what is currently happening. What product or service does the
district deliver or want to deliver?

b) Who: The district cannot meet the needs of all people.  Mission requires
a clear identification of what portion of the potential audience (public) is
to be targeted.

c) How: How will the mission be accomplished?  What is the conduit for
delivering the product(s) or service(s) that the district provides?

              What 
            (Product) 

        Mission 
      Statement 

     How              Who 
(Activities)            (People to be reached) 

Johnna Bruhn
Text Box
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Mission Statements 

Should define who you are, whom you serve and how you serve them. 

Should be clear enough to serve as a test of every action made by the district at any time. 

Should be short, no more than two sentences.  If it is too long, people cannot remember 
it.   

Should be a brief answer to the question, “Well, what exactly does the Soil and Water 
Conservation District do?” 

Sample Mission Statements 

The Jefferson Soil and Water Conservation District provides leadership and 
administers programs to help people wisely use, conserve, consistently 
improve, and perpetually sustain our natural resources and physical 
environment. 

The mission of the Washington Soil and Water Conservation District is to 
protect, restore, enhance, and promote the wise use of natural resources.  
This will be achieved through development of projects, education of the 
public, the cooperation of landowners/users, agencies and other political 
subdivisions of the state. 

The Martin Soil and Water Conservation District promotes stewardship of 
natural resources by providing leadership, education, technical and financial 
assistance to the citizens of the district. 

The Fredrick Soil and Water Conservation District serves the land and the 
people of the district in order to enhance the health and productivity of the 
land.  This is done by coordinating and implementing measures to obtain 
maximum on the ground conservation benefits. 
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Financial Records Management 

 New Mexico Department of Agriculture 

Introduction 

This section has financial forms, both old and new.  Since some SWCD’s are 
computer equipped and others are not, there is no way to standardize all the forms 
to fit every district’s needs.  Many of the guidelines for DFA reporting have not 
changed, but the formats they are willing to accept have modernized.  The intent is 
to provide the old forms, district examples, and new forms.  Some districts have 
adapted documents to fit their needs.  This section is not intended to be restrictive 
but alternatively to provide additional resources.  If a district has a system that is 
working, it does not have to be changed.   

Annual Budget 

The Department of Finance and Administration (DFA), Local Government Division 
oversees a number of activities of state agencies and political subdivisions.  Special 
Districts fall under this category (NMSA 1978, 6-6-2).  Budgets of Special Districts
are legal documents and must be adhered to.  Special Districts can legally spend 
funds only according to an annual budget approved by DFA.  All funds in the 
accounts of a Special District are public funds and must be administered as such.   
Soil and Water Conservation Districts are considered Special Districts. 

When drafting the coming year’s budget, carefully review each line item of the 
budget.  SWCD’s should have line items for specific projects or expenses

Chapter 

2 



  

Financial Records 
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that the Special District would like to track. Most of the line items could be in 
general terms as shown on the sample budget included in this section. 

The Local Government Division of DFA is available to assist SWCD’s in 
preparation of budget documents.  See the analyst assignments for names and 
phone numbers of budget analysts assigned to SWCDs :
http://nmdfa.state.nm.us/Analyst_Assignments_1.aspx.

For the most updated forms from DFA districts should always refer to the DFA, LGD 
website.  This can be located by searching for “Department of Finance and 
Administration Local Government Division” in your browser. Then click on “Budget 
and Finance Bureau”.  Then click “Forms” and scroll down to Soil and Water 
Conservation Districts.  The current link is: 

http://nmdfa.state.nm.us/Forms_and_Pilot_Project_Forms_1.aspx 

Items required when the preliminary or final budget is submitted: 

1. Budget Resolution (NMDA Form A)

2. Budget Recap Page (NMDA Form AB-1)

3. Property Tax Page (NMDA Form AB-2)

4. Revenues and Expenditures Page (NMDA Forms AB-3a and AB-3b)

5. Transfers Page (NMDA Form AB-4)

6. Grants Page (NMDA Form AB-5)

7. Salary Schedule Page (NMDA Form AB-6)

8. Schedule of Insurance Page (Form AB-7)

9. Bond or Long-Term Debt Page (Form AB-8)

NOTE

Forms with an “A” in the description are annual forms (i.e. Form AB-5). 
Likewise, forms with a “Q” in the description are quarterly forms (i.e. 
Form QB-1).  

Approvals 

DFA must approve budget revisions if: 
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 There is an increase or decrease in the total budget.

 A new fund or line item is added.

Line item adjustments within a fund, which do not increase the total, do not require 
DFA approval but must be approved by the district Board of Supervisors.  If DFA 
approval is required, a budget resolution must be submitted with the revised budget. 

The forms on the following pages are intended to be helpful to SWCD’s in providing 
all of the required information.  Districts may use an alternate format which includes all 
of the required information. 

Quarterly Reports 

Quarterly reports are due to DFA regarding the status of expenditures and revenues. 
Reports are due on October 20th, January 20th, April 20th, and July 20th.  Copies of the 
reports should be sent to the SWCC region commissioner and NMDA. The report 
should include the following: 

1. Cash Reconciliation and Recapitulation Page (NMDA Form QB-1)

2. Actual Revenue Page (NMDA Form QB-2)

3. Actual Expenditures Page (NMDA Form QB-3)

4. Transfers Page (NMDA Form QB-4)

Receiving Funds On Behalf Of SWCD 

A pre-numbered receipt book is recommended.  Write a receipt for all funds received. 
Receipts should be deposited within 24 hours. 



FORM A 

STATE OF NEW MEXICO 

___________________________________________ 

SPECIAL DISTRICT NAME 

Resolution No. _____________ 

RE:  Budget Adoption Fiscal Year 07/01/________  to 06/30/________ 

WHEREAS,  the Governing Body of __________________________________, State of New 

Mexico have developed a budget for fiscal year _______________________, and,  

WHEREAS, said budget was developed on the basis of need and through cooperation with all 

user departments, elected officials and department supervisors, and,  

WHEREAS, the official meetings for the review of said documents were duly advertised 

_____________________________ in compliance with the state open meetings act, and, 

WHEREAS, it is the majority opinion of this Board that the proposed budget meets the 

requirements as currently determined for fiscal year ____________________. 

NOW, THEREFORE, BE IT HEREBY RESOLVED that the Governing Body of  ____ 

_________________________________, State of New Mexico hereby adopts the budget herein 

above described and respectfully requests approval from the Local Government Division of the 

Department of Finance and Administration. 

RESOLVED:  in session this ________ day of _____________________, __________. 

GOVERNING BODY OF 

_________________________________________, New Mexico 

District Name 

________________________________ ________________________________ 

Executive Officer Member 

________________________________ ________________________________ 

Member Member 

________________________________ ________________________________ 

Member Member 



NMDA Form AB-1

SOIL AND WATER CONSERVATION DISTRICT: 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx Fiscal Year 2013-2014

(OPTIONAL)*

FUND TITLE FUND UNAUDITED INVESTMENTS BUDGETED BUDGETED BUDGETED ESTIMATED LOCAL RESERVE ADJUSTED

NUMBER BEGINNING CASH REVENUES TRANSFERS EXPENDITURES ENDING REQUIREMENTS ENDING

BALANCE @JULY 1 CASH BALANCE UNAVAILABLE CASH BALANCE

FOR BUDGETING

GENERAL FUND - Operating (GF) 101 $0 $0 s -$  -$  #VALUE! 0 #VALUE!

INTERGOVERNMENTAL GRANTS 218 $0 $0 -$  -$  -$  $0 0 -$  

OTHER 299 $0 $0 -$  -$  -$  $0 0 -$  

DEBT SERVICE 400 $0 $0 -$  -$  -$  $0 0 -$  

Grand Total  -$  -$  -$  -$  -$  #VALUE! -$  #VALUE!

Check [   ] if this form is a resubmission    Resubmission No:____________  Resubmission Date:_______________

*USER NOTES: (Please describe what any reserve requirements are used for).

Form revised:  02/15/13 (DFA/LGD)

ROUNDED TO NEAREST DOLLAR



NMDA Form AB-2

SOIL AND WATER CONSERVATION DISTRICT: Fiscal Year: 2013-14

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

(A) (B) (C) (D)

PROPERTY TAX (TAX YEAR)_2012_________ OPERATING TOTAL

CATEGORY FINAL TAX RATE* PRODUCTION

VALUATIONS* (i.e $7.65 should be entered as 0.007650) [B X C]

RESIDENTIAL $0 0 0

NON-RESIDENTIAL $0 0 0

OIL & GAS PRODUCTION $0 0 0

OIL & GAS EQUIPMENT $0 0 0

COPPER $0 0 0

0

0%

$0

* Property Tax Final Valuations and Operating Tax Rates: 

 1.) Go to https://www.nmdfa.state.nm.us/local-government/budget-finance-bureau/property-taxes/net-taxable-value/
 2.)  Next, click under most current valuation. If your SWCD covers more than one county enter this information in the Comments Box.

 3.) To determine opertating tax rates go to the Certificate of Property Tax category  at http://www.nmdfa.state.nm.us/Net_Taxable_Value.aspx

If your SWCD covers more than one county enter the cumulative valuation data for all applicable counties in column B. (Add them all together).

Please utilize the space below to document any deviation in the property valuations or operating tax rates provided to your entity

from the Local Government Division (LGD) web page above.  

Also please indicate if your entity anticipates an increase to the mill levy rate for the

upcoming fiscal year.  

A resolution approved by the governing body must be submitted to LGD for mill levy rate increases. 
Comments: 

Sub Total

Collection Rate%

TOTAL PRODUCTION

http://fmb.nmdfa.state.nm.us/
http://fmb.nmdfa.state.nm.us/
https://www.nmdfa.state.nm.us/local-government/budget-finance-bureau/property-taxes/net-taxable-value/


NMDA Form AB-3a

SOIL AND WATER CONSERVATION DISTRICT Fiscal Year 2013-14

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

FY 2011 FY 2012 FY 2013

REVENUES ACTUALS, YEAR ACTUALS, YEAR BUDGET

TO DATE 6/30/11 TO DATE 6/30/12 REQUEST

General Fund 101

Property Tax - Current Year 0 0 0

Property Tax - Delinquent 0 0 0

Property Tax - Penalty & Interest 0 0 0

Oil and Gas - Equipment 0 0 0

Oil and Gas - Production 0 0 0

Total Interest From Bank Accounts and CDs 0 0 0

Hazardous Fuels Income 0 0 0

Grass Seed  and or Tree Sales 0 0 0

Book Sales 0 0 0

Rent Revenue 0 0 0

Brush Control Materials 0 0 0

Noxious Weed Program 0 0 0

Conservation Sale Items 0 0 0

State Allotments 0 0 0

Miscellaneous 0 0 0

0 0 0

0 0 0

TOTAL GENERAL FUND REVENUES 0 0 0

Intergovernmental Grants 218

University Grants 0 0 0

Federal Grants 0 0 0

State Grants 0 0 0

Local Grants 0 0 0

Private Grants 0 0 0

Legislative Funding 0 0 0

Miscellaneous 0 0 0

TOTAL GRANT REVENUES 0 0 0

Other 299

Contract Services 0 0 0

Educational Income 0 0 0

Charges for Services 0 0 0

Capital Outlay Funded 0 0 0

Project Income 0 0 0

Emergency Watershed Protection Program 0 0 0

Project Income 0 0 0

Project Expenses Income 0 0 0

Silent Auctions 0 0 0

Miscellaneous 0 0 0

0 0 0

TOTAL OTHER 0 0 0

Debt Service 400

General Obligation Bonds 0 0 0

General Obligation - (Property tax) 0 0 0

Investment Income 0 0 0

Other - Misc 0 0 0

Revenue Bonds 0 0 0

Bond Proceeds 0 0 0

Revenue Bonds - GRT 0 0 0

Investment Income 0 0 0

Revenue Bonds - Other 0 0 0

Miscellaneous(NMFA, BOF, etc.) 0 0 0

Investment Income 0 0 0

Loan Revenue 0 0 0

TOTAL DEBT SERVICE REVENUES 0 0 0

GRAND TOTALS REVENUES 0 0 0



NMDA Form AB-3b

SOIL AND WATER CONSERVATION DISTRICT Fiscal Year 2013-14

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

EXPENDITURES 
FY 2011 ACTUALS 

YEAR TO DATE 

6/30/2011

FY 2012 ACTUALS 

YEAR TO DATE 

6/30/2012

FISCAL YEAR 2013 

BUDGET 

FORECAST 

REQUEST

GENERAL FUND 101

Personnel Services, Salaries including Benefits 0 0 0

GRT Taxes 0 0 0

Mileage and Per Diem 0 0 0

Fees and Services 0 0 0

Office Expenses 0 0 0

Building Expenses (e.g. rent/maintenance) 0 0 0

Supplies 0 0 0

Election Expense 0 0 0

Education expense 0 0 0

Vehicle Expense (Insurance, gas, maintenance) 0 0 0

Advertising and Public Relations (e.g. newsletter) 0 0 0

Annual Audit Expenses 0 0 0

Dues and Board Fees 0 0 0

Field Supplies 0 0 0

Postage Expense 0 0 0

Cost Sharing Expense 0 0 0

Brush Control Expenses 0 0 0

Training and Workshops 0 0 0

Contractual Services Expenses 0 0 0

Utilities (Electricity, Natural Gas, Propane, Water, Sewer) 0 0 0

Miscellaneous (e.g. Chipper Expense) 0 0 0

0 0 0

0 0 0

0 0 0

Total General Fund Expenditures 0 0 0

Intergovernmental Grants Expenditures 218

 University Grants 0 0 0

Federal Grants 0 0 0

State Grants 0 0 0

Local Grants 0 0 0

Private Grants 0 0 0

Legislative Funding 0 0 0

Other 0 0 0

Total Grant Expenditures 0 0 0

Other Expenditures 299

Loan Payments 0 0 0

Capital Outlay Expenses/Capital Projects 0 0 0

Conservation and Environmental Control Expenses 0 0 0

Bonding 0 0 0

All Other Insurance 0 0 0

Loan Program Expenses including Loan Repayments 0 0 0

Miscellaneous Expenses 0 0 0

0 0 0

Total Other Expenditures 0 0 0

Debt Service 400

Bond  Payments Principal 0 0 0

Bond Payments- Interest 0 0 0

Other Debt Service 0 0 0

Total Debt Service Expenditures 0 0 0

TOTAL  EXPENDITURES 0 0 0



SWCD: NMDA Form AB-4

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2013-14

Fiscal Year 2013 Fiscal Year 2014

   BUDGETED TRANSFERS * APPROVED BUDGET

OTHER FINANCING SOURCES/ USES OPERATING BUDGET REQUEST

Transfers In Fund 100 0 0

Transfers In Fund 218 0 0

Transfers In Fund 299 0

Transfers In Fund 400 0 0

 A   SUB-TOTAL 0 0

Transfers Out Fund 100 0 0

Transfers Out Fund 218 0 0

Transfers Out Fund 299 0 0

Transfers Out Fund 400 0 0

 B   SUB-TOTAL 0 0

 A  -  B   Total Net Transfers -$  -$   

* Transfers in the budget occur when

money arrives in one account and

is transferred to another for a specific use.

Board must approve by resolution. 

Local Government also approves if moving 

from or to the General Fund.



Soil and Water Conservation District: 2013-14 NMDA Form AB-5

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx Fiscal Year: 

Projected Grant Revenue and Expenditures by Individual Name  (Optional) 2013-14

Federal Grants State Grants Local Grants Private Grants

Name of Grant (Revenues) Amount Name Amount Name Amount Name Amount TOTALS

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

Total Grant Revenues 0 0 0 0 0

Name of Grant (Expenditures) Amount Name Amount Name Amount Name Amount

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

Total Grant Expenditures 0 0 0 0 0

Totals 0 0 0 0 0



NMDA Form AB-6

Fiscal Year:   2014

NAME OF Soil and Water Conservation District:

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

(A) (B) (C) (D) (E) (F) (G) (H) (I)

 ANNUAL SALARY RETIREE

(hourly rate x 2080) Employer Employer HEALTH WORKERS' HEALTH

 (Bi-Weekly X 26) FICA MEDICARE Employer INSURANCE COMPENSATION CARE OTHER Total

POSITION DESCRIPTION (Monthly x 12) (Bx .062) (B x .0145) RETIREMENT EMPLOYER % ASSESSMENT (B X .013) (e.g. stipends) Deductions

1) Employee name   (Optional)   (e.g. Cameron Diaz) Example

2) Full Time Equivalent or Part-time   ( e.g.FULL TIME)     Example

3) Bi-weekly or Monthly Salary   (e.g. Monthly) Example 38,200 23,684 554 855 6,000 240 497 444 32,274

  1)  

  2) 

  3)  0 0 0 0 0 0 0 0 0

  1)  

  2)  

  3)  0 0 0 0 0 0 0 0 0

  1)

  2)

  3) 0 0 0 0 0 0 0 0 0

  1)

  2)

  3) 0 0 0 0 0 0 0 0 0

  1)

  2)

  3) 0 0 0 0 0 0 0 0 0

  1)

  2)

  3) 0 0 0 0 0 0 0 0 0

Total  -$  -$  -$  -$  -$  -$  -$  -$  -$  

Page number here if needed:_______

Signature of official completing this form:__________________________________________________________________Date:___________________________

If this is a resubmission please state resubmission number here:___________

Soil and Water Conservation District Form

Personnel Services Salary Schedule



NMDA Form AB-7

SCHEDULE OF INSURANCE Fiscal Year:2013-14

Soil and Water Conservation District

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

(A) (B) (C) (D)

TOTAL ANNUAL 

COVERAGE PREMIUM

COVERAGE INSURER AMOUNT AMOUNT

Health 0 0

0 0

0 0

General Liability 0 0

0 0

Workers' Compensation 0 0

0 0

Other (e.g. Surety Bond Ins.) 0 0

0 0

0 0

0 0

0 0

0 0

Total Annual Premiums Budgeted -$   -$   



SCHEDULE OF BONDS & LONG TERM LOANS NMDA Form AB-8

Soil and Water Conservation District:

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

0

(A) (B) (C) (D) (E) (F) (G) (H) (I) (J) (K)

ORIGINAL PRINCIPAL OUTSTANDING COUPON ORIGINAL INTEREST OUTSTANDING PRINCIPAL INTEREST

NAME AND TYPE DATE OF  FACE AMOUNT OF AMOUNT PRINCIPAL RATE OF AMOUNT OF AMOUNT INTEREST DUE DUE

ISSUE  ISSUE RETIRED (Paid) AMOUNT (Unpaid) INTEREST  INTEREST PAID DUE (Not yet paid) FY2013 FY2013

0/00/0000 0 0 0 0.00% 0 0 0 0 0

0/00/0000 0 0 0 0.00% 0 0 0 0 0

0/00/0000 0 0 0 0.00% 0 0 0 0 0

0/00/0000 0 0 0 0.00% 0 0 0 0 0

0/00/0000 0 0 0 0.00% 0 0 0 0 0

INSTRUCTIONS - SCHEDULE OF BONDS & LONG TERM LOANS 

Column (A):  Describe the Purpose of the DEBT.

Column (B):  Enter the Date of Issue.

Column (C):  Enter the Original Amount of the Issue.

Column (D):  Enter the Principal Amount Paid, over the Life of the Issue.

Column (E):  Formula driven.

Column (F):  Enter the Issue's Rate of Interest.

Column (G):  Enter the Original Amount of Interest To Be Paid.

Column (H):  Enter Interest Amount Paid, over the Life of the Issue.

Column (I):   Formula driven.

Column (J):  Enter Principal Amount To Be Paid, during Fiscal Year.

Column (K): Enter Interest Amount To Be Paid, during Fiscal Year.Name of person who completed this form: Date:

Fund Number:  400

Fiscal Year: 2013-14



DEPARTMENT OF FINANCE AND ADMINISTRATION NMDA Form QB-1

LOCAL GOVERNMENT DIVISION

BUDGET AND FINANCE BUREAU

SOIL AND WATER CONSERVATION DISTRICT QUARTERLY FINANCIAL REPORT

SUBMIT TO LOCAL GOVERNMENT DIVISION NOT LATER

THAN ONE MONTH AFTER THE CLOSE OF EACH QUARTER.

I HEREBY CERTIFY THAT THE CONTENTS IN THIS S.W.C.D.:

REPORT ARE TRUE AND CORRECT TO THE BEST OF Period Ending:

MY KNOWLEDGE.  

x__________________________________________

YEAR TO DATE T R A N S A C T I O N S  P E R  B O O K S QUARTERLY REPORT

UNAUDITED BOOK ADD: LESS: ADJUSTED  BALANCE

BEGINNING CASH INVESTMENTS REVENUES NET EXPENDITURES BALANCE END OUTSTANDING DEPOSITS IN ADJUSTMENTS BALANCE END PER BANK DIFFERENCE

Fund FUND BALANCE @ July 1 TO DATE TRANSFERS TO DATE OF PERIOD CHECKS TRANSIT OF PERIOD STATEMENTS

#

101 GENERAL  FUND - - - - - - - - 

218 INTERGOVERNMENTAL GRANTS - - - - - - 

299 OTHER - - - - - - - - 

400 DEBT SERVICE - - - - - - - - 

GRAND TOTAL - - - - - - - - - - - - 

NOTE: USE DETAIL PAGES FROM ANNUAL BUDGET FORM IF NEEDED.

*USER NOTES: (Please describe what any reserve requirements are used for).

Form updated 1/11/2011
4/9/2013

1:28 PM



CURRENT YEAR APPROVED % OF

REVENUES QUARTER TO DATE BUDGET BUDGET

General Fund 101

     Property Tax - Current Year - - - #DIV/0!

Property Tax - Delinquent - - - #DIV/0!

Property Tax - Penalty & Interest - - - #DIV/0!

Oil and Gas - Equipment - - - #DIV/0!

Oil and Gas - Production - - - #DIV/0!

Total Interest income From Bank Accounts and CDs - - - #DIV/0!

Hazardous Fuels Income - - - #DIV/0!

Grass Seed  and or Tree Sales - - - #DIV/0!

Book Sales - - - #DIV/0!

Rent Revenue - - - #DIV/0!

Brush Control Materials - - - #DIV/0!

Noxious Weed Program - - - #DIV/0!

Conservation Sale Items - - - #DIV/0!

State Allotments - - - #DIV/0!

Miscellaneous - - - #DIV/0!

- - - #DIV/0!

- - - #DIV/0!

TOTAL GENERAL FUND REVENUES - - - 

Intergovernmental Grants 218

 University Grants - - - #DIV/0!

Federal Grants - - - #DIV/0!

State Grants - - - #DIV/0!

Local Grants - - - #DIV/0!

Private Grants - - - #DIV/0!

Legislative Funding - - - #DIV/0!

Miscellaneous - - - #DIV/0!

TOTAL GRANT REVENUES - - - n/a

Other 299

Contract Services - - - #DIV/0!

Educational Income - - - #DIV/0!

Charges for Services - - - #DIV/0!

Capital Outlay Funded - - - #DIV/0!

Project Income - - - #DIV/0!

Emergency Watershed Protection Program - - - #DIV/0!

Project Income - - - #DIV/0!

Project Expenses Income - - - #DIV/0!

Silent Auctions - - - #DIV/0!

Miscellaneous - - - #DIV/0!

- - - #DIV/0!

TOTAL OTHER 299 - - - 

Debt Service 400

General Obligation Bonds - - - #DIV/0!

General Obligation - (Property Tax) - - - #DIV/0!

Investment Income - - - #DIV/0!

Other - Misc - - - #DIV/0!

Revenue Bonds - - - #DIV/0!

Bond Proceeds - - - #DIV/0!

Revenue Bonds - GRT - - - #DIV/0!

Investment Income - - - #DIV/0!

Revenue Bonds - Other - - - #DIV/0!

Miscellaneous (NMFA, BOF, etc.) - - - #DIV/0!

Investment Income - - - #DIV/0!

Loan Revenue - - - #DIV/0!

TOTAL DEBT SERVICE REVENUES - - - 

GRAND TOTALS REVENUES- CURRENT QTR - - - 

NOTE: If this report is for the first quarter YEAR TO DATE will be the same as the CURRENT QUARTER.



SWCD: NMDA Form QB-3

Period Ending:

CURRENT YEAR APPROVED

EXPENDITURES QUARTER TO DATE BUDGET

GENERAL FUND 101

Personnel Services, Salaries including Benefits - - - 

GRT Taxes - - - 

Mileage and Per Diem - - - 

Fees and Services - - - 

Office Expense - - - 

Building Expenses (e.g. rent/maintenance) - - - 

 Supplies - - - 

Election Expense - - - 

Education expense - - - 

Vehicle Expense (Insurance, gas, maintenance) - - - 

Advertising,Public Relations (e.g. newsletter) - - - 

Annual Audit Expenses - - - 

Dues and Board Fees - - - 

Field Supplies (e.g. Salt Cedar Mechanical Removal) - - - 

Postage Expense - - - 

Cost Sharing Expense - - - 

Brush Control Expenses - - - 

Training and Workshops - - - 

Contractual Services Expenses - - - 

Utilities (Electricity, Natural Gas, Propane, Water, Sewer) - - - 

Miscellaneous (e.g. Chipper Expense) - - - 

TOTAL GENERAL FUND EXPENDITURES - - - 

Intergovernmental Grants Expenditures 218

University Grants - - - 

Federal Grants - - - 

State Grants - - - 

Local Grants - - - 

Private Grants - - - 

Legislative Funding - - - 

Other - - - 

Total Grant Expenditures - - - 

Other Expenditures 299

Loan Payments - - - 

Capital Outlay Expenses/Capital Projects - - - 

Conservation and Environmental Control Expenses - - - 

Bonding - - - 

All Other Insurance - - - 

Loan Program Expenses Including Loan Repayments - - - 

Miscellaneous Expenses - - - 

Other Fund 299 FROM DETAIL PAGE TAB - - - 

Total Other Expenditures - - - 

Debt Service 400

Bond  Payments Principal - - - 

Bond Payments- Interest - - - 

Other Debt Service - - - 

Total Debt Service Expenditures - - - 

TOTAL  EXPENDITURES Current Quarter - - - 

NOTE: If this report is for the first quarter YEAR TO DATE will be the same as the CURRENT QUARTER.



SWCD: NMDA Form QB-4

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2012-2013

Current Quarter Year to Date Fiscal Year 2013

   BUDGETED TRANSFERS * BUDGET

OTHER FINANCING SOURCES/ USES REQUEST

Transfers In Fund 100 - - - 

Transfers In Fund 218 - - - 

Transfers In Fund 299 - - - 

Transfers In Fund 400 - - - 

 A   SUB-TOTAL - - - 

Transfers Out Fund 100 - - - 

Transfers Out Fund 218 - - - 

Transfers Out Fund 299 - - - 

Transfers Out Fund 400 - - - 

 B   SUB-TOTAL - - - 

 A  -  B   Total Net Transfers - - - 

* Transfers in the budget occur when

money arrives in one account and

is transferred to another for a specific use.

Board must approve by resolution. 

Local Government also approves if moving 

from or to the General Fund.



U P D A T E D   September 2017  

Chapter 

3 
Purchasing & Disposition of Property 

 
New Mexico Department of Agriculture 

 

 

Introduction 
 

As governmental subdivisions of the state of New Mexico, soil and water conservation 
districts are required to adhere to the state statutes and rules governing public purchases 
and property. Chapter 13 of the New Mexico Statutes Annotated (NMSA) outlines the 
requirements for both procurement of goods and services (Article 1) and for disposing 
of property that is no longer needed (Article 6). As is the case for most of us in our 
private lives, it is usually easier to get rid of property than to acquire it. 

 

 

Purchasing 
 

Trying to understand the procurement code can be overwhelming particularly for 
those who do it only part time. This chapter presents general terms, definitions and 
guidelines for purchasing equipment or services, and points you toward sources of 
assistance with procurement activities. 

 
The purposes of the procurement code are to provide for the fair and equal treatment 
of all persons involved in public procurement, to maximize the purchasing value of 
public funds and to provide safeguards for maintaining a procurement system of 
quality and integrity. (Section 13-1-29, NMSA 1978) The procurement code applies to 
expenditures for goods, services and construction, but does not apply to real property. 

 
It is recommended that districts have a written purchasing policy in place. This chapter 

contains a sample purchasing policy (Exhibit 3.1) that was developed for SWCDs. 

The policy provided conforms to the current state procurement code. If this policy is 

adopted and followed, and updated as needed, districts will be assured of compliance 

with the code. Sample purchasing forms (Form 3.1–3.5) in the back of this chapter 

correspond with those mentioned in the sample policy. 
 
 
 
 

- 1 - 
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Purchasing Updated April 2013 

� 

The procurement code provides for a civil penalty up to $1,000 for each procurement 
conducted in violation of the code. In addition, an amount equal to the value of a 
kickback or anything transferred or received in violation of the procurement code may 
be imposed on both the transferor and the transferee in the transaction. For SWCD 
supervisors, time spent learning the basics and scrutinizing the district’s purchasing 
procedures could be time and effort well spent. 

Types of Purchases 

Standard Purchase:  A purchase of tangible personal property, construction or 
nonprofessional services which is systematic, planned, and necessary for the 
administration and operation of a district. 

Sole Source Purchase:  A sole source purchase is when there is only one vendor that 
can provide an item or service. 

Emergency Purchases:  An emergency purchase is permissible when there is an 
existing condition that creates a threat to public health, welfare, or safety such as may 
arise by reason of floods, epidemics, riot, equipment failures, or similar events. 

Invitation to Bid:  Documents used to solicit sealed price bids from 
vendors for specified products or services. This process serves to 
open negotiations with the lowest bidder only. 

Request for Proposals (RFP):  Documents used to solicit proposals, usually 
for professional services.  This process allows negotiations with each 

bidder, and selection of a contractor on factors other than cost. 

Professional services: Professional services means the services of architects, 
archeologists, engineers, surveyors, landscape architects, medical arts practitioners, 
scientists, management and systems analysts, certified public accountants, registered 
public accountants, lawyers, psychologists, planners, researchers, construction 
managers and other persons or businesses providing similar professional services. 

Purchasing Procedures 
If more than one business is contacted for price quotes on the same purchase, the 
contents of the written or oral offer of one business shall not be disclosed to another 
business during the negotiation process (1.4.1.52 (D), NMAC). 
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Updated April 2013 Purchasing 

SWCDs may solicit bids or proposals on their own, or they may purchase items 
through a State or Federal Contract or may use another public agency’s bid/RFP to 
buy (called “piggybacking”). Refer to section 13-1-129 NMSA 1978 for this authority. 
The bid/RFP must state that other agencies can use the solicitation, and there must be 
no definite quantity of items referenced in the bid (i.e. if 2 vehicles are specified, only 2 
can be bought under the bid). A bid must specify indefinite quantity or state a quantity 
and the words “or more” to be able to use. You must retain a copy of any contracts 
you use as a basis for ordering. Statewide price agreements are available on the web 
site of the New Mexico General Services Department State Purchasing Division and 
federal pricing contracts are available on the US General Services 
Administration (GSA) web site at: http://www.generalservices.state.nm.us/
statepurchasing/. 

When “piggybacking” on a contract, it may be advisable to check current market 
prices before purchasing. In a competitive market (computer equipment, for 
example) the price may change more frequently than a state contract is updated. A 
district may wish to coordinate purchasing with other public agencies like 
county governments or irrigation districts which may be purchasing items or 
services similar to those needed by the SWCD. 

Purchasing Guidelines 
Below are some general guidelines for purchasing procedures based on the amount 
of 

the expenditure. The price  thresholds  given  are  from  the  state 
Dividing a large 

purchase into multiple small 

purchases in order to avoid the 
requirements of the procurement 
code is not allowed 

procurement code. An SWCD board can set a more restrictive policy for 

district  purchases  if  they  so   choose.   See   the   Purchasing Policy 

(Exhibit 3.1), and the Purchase Process Flowchart (Exhibit 3.2) for more 

detailed information. 

1. $20,000 or less: Obtain best price 

2. $20,001-$60,000: No fewer than three written quotes 

3. More than $60,000: Formal sealed bids 
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1. Professional services
$60,000 or less

No fewer than three written quotes 

2. Professional services
$60,001 or more

Formal sealed proposals 

3. Landscape or surveying services
$10,000 or less

No fewer than three written quotes 

4. Landscape or surveying services
$10,001 or more

Formal sealed proposals 

5. Regular services
$20,000 or less

No fewer than three written quotes 

6. Regular services
$20,001 or more

Formal sealed proposals 

 

Request for Proposals 
To determine whether a service is considered a professional 

service, refer to Exhibit 3.7. 

If it is unclear whether the service is professional or not, a professional services list 

(Exhibit 3.7) is provided at the back of the chapter. 

Effective June 2013 the records retention schedule for competitive sealed bids or proposals must be retained for 
three years. 

Sale of Public Property 

The regulations for sale of public property are found in the New Mexico Statutes 
Annotated (NMSA) in Chapter 13, section 6. As is the case with procurement of 
property, the requirements are different based on the value of the item(s). 

If a SWCD has tangible worn out, unusable or obsolete personal property, with an 
original cost of more than $1,000 and a useful life of more than one year, whose resale 
value is less than $5,000, they must do the following: 

• Designate a committee of three supervisors to approve and oversee the
disposition of the property.

• Send a letter of notification of intent to dispose of the property to the state
auditor 30 days prior to disposition of the property. The letter should include
the following: a description of the property, which should include the serial
number or some identification number, model number, mileage, and current
resale value; proposed method of disposition; for computer equipment or any
data storage media, certify that all data has been erased (e.g. hard drive
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reformatted). Attach documentation that the board has approved the sale or 

exchange or demolition of the equipment. This can be done by either a 

resolution (see Exhibit 3.5) or an attachment of the minutes. 
 

• The district may dispose of the property in the following ways: they can sell it 
to any governmental unit of an Indian nation, tribe or pueblo in New Mexico 
or donate or sell to other state agencies, local public bodies, school districts or 
state education institutions, sell it through a public auction, or by means of a 
sealed bid. 

 
• If a district is unable to dispose of the property through any of the above 

mentioned means, they may sell or, if it has no value, donate the property to 
any organization described in Section 501 (c)(3) of the Internal Revenue Code 
of 1986 (an organization legally designated as a “non-profit”). 

 
• If a district is unable to dispose of the property they can have the property 

destroyed or permanently disposed of in accordance with applicable laws. The 
district should notify New Mexico Department of Finance Administration, 
Local government division (DFA/LGD) and the Office of the State Auditor 
of their intent. 

 
The board’s decision on the disposition of the property needs to be a part of the 
minutes and maintained as a public record in order to comply with the Inspection of 
Public Records Act (Chapter 14, Article 2 NMSA 1978). 

 

 
If a district wishes to dispose of tangible property that is valued at more than 
$5,000, they must receive approval from DFA/LGD before they dispose of the 
property. Although it is not required, to be on the safe side, a resolution would be 
best (Exhibit 3.5). A copy of the letter should also be sent to the Office of the State 
Auditor. The means by which the property can be disposed of are the same as with 
property valued at less than $5,000. The guideline at the back of the chapter (Exhibit 
3.6) should be used when disposing of tangible property. 

 
Districts that are considering selling or leasing real property that would be valued 
at $25,000 to $100,000 or would lease for 5 years or 25 years, need to have 
approval by the state board of finance DFA. The rules are found in NMSA 
13-6-2 and 13-6-3. Districts  should  contact  the  General  Services  Division 
(GSD)  Property Control  Division concerning the statutory requirements for the 
sale of real property belonging to the state. 

 

Resources 

A copy of the current state procurement code regulations and statewide price 
agreements may be obtained through the New Mexico General Service Department 
(GSD) State Purchasing Division at http://www.generalservices.state.nm.us/ 
statepurchasing/ 

http://www.generalservices.state.nm.us/
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To obtain a copy of the regulations under the procurement heading click 
regulations. To obtain an approved statewide price agreement list, click on statewide 
price agreements. 

 

 
 

The New Mexico Public Procurement Association offers training events and 
information to its members. Details on membership and upcoming events are 
available on their web site: http://www.nmppa.org/index.cfm. 

http://www.nmppa.org/index.cfm
http://www.nmppa.org/index.cfm


 

SECTION IV: FORMS and Exhibits 
 

 
 
 
 
 
 

Exhibit 3.1 Purchasing Policy 
 

 

Exhibit 3.2Purchase Process Flowchart/Checklist 

Exhibit 3.3 Bid Flowchart/Checklist 

Exhibit 3.4 RFP Flowchart/Checklist 
 

 

Exhibit 3.5 Resolution of Intent to Dispose of Surplus Personal Property 

Exhibit 3.6 Disposition of District Property Guidelines 

Exhibit 3.7 Professional services list 
 
 
 
 
 
 
 

 
Form 3-1 Documented Quotes Form 

Form 3- 2 Written Quotes Form 

Form 3-3 Sole Source Certification Form 
 

 

Form 3-4 Urgent/Emergency Purchase Justification Form 

Form 3-5 Purchase Order Form 



 

EXHIBIT 3.1 
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PURCHASING POLICY 
 
 
 
 
 
 
 
 
 
 

 
 

1
ST 

Edition: May 2004 

2
nd 

Edition: January 2008 

                3rd Edition: July 2013



 

TABLE OF CONTENTS 
 

 
SECTION I: GENERAL PROVISIONS 

1.1 User Applicability 1 

1.2 Administration 1 

1.3 User Authority and Responsibility 1 

1.4 Definition of a Purchase 1 

1.5 Unauthorized and Questionable Purchases 1 

1.6 Civil Penalties 2 

1.7 Consistency With State Procurement Code 2 

1.8 Amendment 2 

SECTION II:  STANDARD PURCHASING PROCEDURES 

2.1 Standard Purchasing Procedure Applicability 2 

2.2 Initiating a Purchase: Purchase Order/Requisition 2-3 

2.3 Authorization of Purchase Orders 3 

2.4 Invoices 3 

2.5 Over Expenditures 3 

2.6 Competitive Purchases 4-5 

2.7 Sole Source Purchase 5 

2.8 Procurement of Professional Services 5-6 

2.9 Personal Use Prohibited 6 

SECTION III:  NON-STANDARD, URGENT AND EMERGENCY PURCHASING 

PROCEDURES 

3.1 Non-Standard, Urgent and Emergency Procedures: 

General Provisions  6 

3.2 Emergency or Urgent Purchases 6-7 

3.3 Remote or Off Site Purchase Orders 7 

3.4 Open Purchase Orders 7 

3.5 Used Equipment and Item Purchases 7 

3.6 End of Fiscal Year 8 

SECTION IV: FORMS 





1  

SECTION I:  GENERAL PROVISIONS 

 
1.1 User Applicability. This Purchasing Policy (hereinafter referred to as "this policy") and its procedures 

apply to Elected Officials, all departments, agencies, personnel, individuals, or other users authorized to 

make purchases from public funds budgeted and administered by, or otherwise under the supervision of, 

the Soil and Water Conservation District. The purchasing function shall be conducted in a manner 

above reproach, with complete impartiality and without preferential treatment. Users shall avoid any 

conflicts of interest. No user may solicit or accept, directly or indirectly, any gratuity, gift, favor, 

entertainment, loan, or anything of value from any offeror. 

 
1.2 Administration. The board of supervisors shall be responsible for the administration of this policy and 

shall ensure that all provisions of the law and this Policy are followed. Supplements issued shall be 

approved and copies of all supplements shall be attached to and made a part of this Policy. All 

purchasing situations that involve a major question, problem, or legal opinion shall be brought to the 

supervisors, who shall decide the appropriate action for resolution. 

 
1.3 User Authority and Responsibility. 

 

A. Only individuals authorized by the board of supervisors shall be permitted to make purchases. 

 
B. Authorized users may contact vendors to obtain technical information, prices, and delivery 

information for planning purposes. Purchasing personnel shall review the technical information, 

confirm prices are reasonable, ensure availability of funds, and issue a purchase order. All 

quotations documented or received by users shall be attached to the request for purchase. . 

 
1.4 Definition of a Purchase. For the purpose of this policy, a purchase is the commitment, obligation, 

and/or expenditure of the district’s funds to obtain goods or services. 

 
1.5 Unauthorized and Questionable Purchases. Any purchase which is not legally and appropriately 

approved within budget or by other formal action, or which does not substantially comply with the 

provisions of the state statutes, particularly the State Procurement Code, and the provisions of this 

policy, shall be considered an unauthorized purchase and thereby not subject to payment. The District 

will assume no responsibility for payment of unauthorized purchases. Furthermore, any individual 

initiating or otherwise executing any unauthorized purchase is solely responsible for payment. 

 
1.6 Civil Penalties. Persons knowingly violating the State Procurement Code, this policy, or state 

law may be subjected to a civil penalty of up to $1,000 for each violation in accordance with 

New Mexico state statutes. Considered a misdemeanor if the transaction involves $50K or less, 

and is a fourth degree felony if the transaction involves more than $50K. 
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1.7 Consistency With State Procurement Code. The provisions of this Policy are subject to change 

in accordance with New Mexico statute updates or State Procurement Code revisions. Any 

revision that is inconsistent with the provisions of this policy shall be resolved in favor of the 

state statutes or State Procurement Code. All authorized users shall be given a copy of each 

revision and notified that it is in effect. 

 
1.8 Amendment. Amendments to this Policy shall be approved by the districts board of supervisors, 

and be executed by resolution approved by the board of supervisors prior to implementation. 
 

 
 

SECTION II:  STANDARD PURCHASING PROCEDURE 
 

2.1 Standard  Purchasing  Procedure  Applicability. "Standard Purchases" are described as 

systematic, planned, and necessary purchases for administration and operation of a project, 

division, and/or department. There shall be no exception to these standard procedures except as 

provided in the "Non-Standard, Urgent, and Emergency Purchases Procedures" section of this 

Policy. 

 
2.2 Initiating a Purchase: Purchase Order/Requisition. All standard purchases as authorized by 

this section require that a purchase order/requisition be issued prior to placing an order or 

making a purchase. All purchase orders must be submitted for approval. The board of supervisors 

is designated as the Authorized Purchaser, and has the right to refuse approval of any purchase or 

request. The purchase order form shall contain all information as required - to include, but 

not limited to, the following: 

 
A. Vendor - the business to which the purchase order will be issued. 

 
B. Terms –The district pays net within 30 days of receipt of invoice unless other 

arrangements are made and included on this section of the purchase order. 

 
C. Quantity - specify a unit and the approximate amount per unit being requested. 

Units may be "each", "box", "gals.", "reams", "pounds", etc. If exact quantity is 

not known, users shall provide the best estimate of quantity. 

 
D. Description of Item - the description of the items or services should be 

sufficiently complete to identify the item being purchased. Services that have 

been obtained through the existing price agreement or GSA must reference the 

agreement number and attach a copy of the price agreement or GSA. Services 

that have been obtained through the use of a bid must reference the bid number. 

Commonly used items may be identified by brand names. 

 
E. Estimated Amount - Calculation of the quantity multiplied by the unit price.  If 

exact cost cannot be determined, users shall provide the best estimate of cost. 
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F. Employee - Signature of the district employee or authorized user. 

 
G. Line Item - the appropriate budget line item to be charged. It is the authorized 

user's responsibility to assign the correct line item name to the purchase order. 

Multiple line item names may be included in the purchase order provided they are 

within the same fund. 

 
2.3 Authorization of Purchase Orders. The district employee shall have a purchase order issued 

prior to executing the purchase. Purchase Orders may be transmitted to vendors by fax. The 

user department shall inform the vendor that the purchase order number must be included on the 

invoice submitted. Purchases executed prior to obtaining a purchase order are prohibited except 

as otherwise provided in the "Non-Standard and Emergency Purchasing Procedures" section of 

this Policy. 

 
2.4 Invoices. An invoice is an itemized statement submitted by the vendor to the District for 

payment of material or services. It is the responsibility of the vendor to insure that a purchase 

order is provided prior to issuing materials or services and the vendor shall include the purchase 

order number on the invoice submitted to the District for payment. In cases that purchase order 

numbers are not included on the invoice when required, the vendor shall be informed. The 

District shall not be responsible for purchases made without an executed and authorized purchase 

order. The District may refuse payment in any case that there is an unauthorized purchase. 

 
A. Verification of Invoices. All invoices shall be reviewed by the supervisors prior 

to payment to insure materials or services have been received and to certify 

authorization for payment. It is the responsibility of the district employee to 

insure outstanding invoices are promptly submitted for payment. 

 
B. Processing for Payment. The board of supervisors shall insure that all invoices 

received are appropriately authorized and certified prior to payment. The district 

employee shall be responsible for insuring that appropriate procedures are 

established and used for payment after invoices are received to include timely 

payments and to insure that discounts are received and late charges avoided. 

 
2.5 Over Expenditures. Purchase orders shall not be issued, approved, or processed in cases that 

line items will be over expended, except as approved by the board of supervisors in accordance 

with State regulations and provisions, and provided there are legally sufficient budget balances 

available elsewhere. It shall be the primary responsibility of the authorized user to insure 

sufficient funds are available prior to initiating a purchase. 
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2.6 Competitive Purchases.  Authorized users shall attempt to insure that all purchases are made at the best 

possible prices. Purchases shall be made in accordance with the following provisions: 

 
A. $20,000 or Less. Purchases may be processed without quotations. Award can be made without 

securing competition if the user determines that the price received is reasonable. The user is not 

precluded from obtaining quotes from more than one vendor if the user suspects that the price is 

not reasonable or determines that it is in the best interest of the District. 
 

 
 

B. $20,000 to $60,000. Written Quotes. Purchases shall be made according to the best obtainable 

price provided at least three (3) bona fide written quotes are obtained on pre-printed Request for 

Quotations forms or on the offering vendor's official letterhead or quote form, and submitted for 

approval with the purchase order. The approving Purchaser may, at his or her discretion, waive 

Request for Written Quotation procedures, and require three (3) documented quotes. 

 
C. $60,001  and  Above. All purchases exceeding $60,001 require formal bid procedures as 

specified by State regulations and shall be processed and executed through formal procedures. 

Such purchases must be approved in the current budget, and purchases not approved in the 

current budget require approval by the Board prior to advertising for bids. Bids may be rejected 

in the event that they are in excess of budgetary limits, are non-responsive to specifications, or 

due to irregularities in the bids specifications. 

 
D. Documented and Written Quote Exceptions. In the event there are not three (3) known 

vendors which have materials/services available, less than three (3) quotes are permissible 

provided the user attaches the quotes obtained and identifies, on the quote form or on separate 

attachment, the names of other vendors contacted who could not provide the materials/services. 

 
E. State or Federal General Services Agreements Contracts and Cooperative Bid Exceptions. 

Quotations or bids are not required for purchases under this section. Purchases may be made 

providing that the vendor has a State or Federal GSA Contract or a qualified, documented 

procurement done by another State or local government agency. Any such “piggyback” 

purchase must include appropriate written authorization for the District’s use, either in the 

original solicitation or in writing by both the original procuring agency and the vendor. Copies 

of all purchases made under a contract must be kept on file for a period of seven years. 

 
Federal and/or state contract numbers must be identified on the purchase order and a copy of the 

contract must be attached to the permanent copy of the purchase order. It is required that a copy 

of the corresponding GSA Catalogue be retained for all purchases done through Federal Contract. 
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The District may purchase items cooperatively through another public body's bid process, 

consistent with State regulations. 

 
G. Bid Specifications. Specifications should be written primarily to address the need of the District 

for a specific item to perform a specific function. Specifications written for purchases shall not 

be "closed or exclusive", or otherwise written in such a way as to intentionally favor or exclude a 

vendor. Reference to specific types or quality shall be followed by wording "or equal" and all 

specifications regardless of wording shall be considered as "or equal". It shall be the authorized 

user's responsibility to insure that all specialized technical aspects of specifications are correct 

and appropriate. It shall be the Authorized Purchaser’s responsibility to review and insure that 

all other provisions, procedures and considerations are correct and appropriate, and to address 

any questionable, unusual or inappropriate specifications prior to processing. The  bidding process 

may be waived in cases that a vendor has a valid State, Federal or other qualified Purchasing 

Contract. 

 
All bids submitted to the Board for award shall indicate whether a State or Federal Purchasing 

Contract is available and those contracts shown for comparison. These contract prices may be 

considered as an option for award. 

 
2.7 Sole Source Purchase. A sole source purchase is permissible when there is only one vendor that can 

provide an item or service. The district employee shall certify on a sole source form that due diligence  

has been made to contact other vendors and that the item or service is the only source found to be available 

in the region. The board of supervisors shall certify that every effort has been made to determine 

if there is a Federal GSA or State Contract for the item or service requested and that negotiations, 

as appropriate, have been conducted with the sole source vendor to determine that it is the best obtainable 

price. Records of all sole source procurements shall be kept on file for a minimum of three years. The 

record of such procurement shall be public record and should contain: 

 
A. the contractor's name and address; 

 
B. the amount and term of the contract; 

 
C. a listing of the services, construction, or items of tangible personal property procured under the 

contract; 

 
D. the justification for the procurement method; and 

 
E. names of at least three other vendors contacted who could not offer or provide the item or services 

requested 

 
2.8 Procurement of Professional Services. 

 

Professional services shall be procured at the best negotiated price, provided the following values are not 

exceeded: 

 
Architectural or engineering professional services - $60,000 
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Landscape architectural or surveying professional services - $20,000. 

All professional services - $60,000. 

Non-professional services- $20,000 

 
Professional  services  having  a  value  which  exceeds  the  maximum  values  outlined  above  shall  be 

solicited through formal request for proposals, as outlined in the Procurement Code. 

 
2.9 Personal Use Prohibited. No purchases shall be made for the purpose of personal or private use. 

 

 
 

SECTION III.  NON-STANDARD, URGENT AND EMERGENCY PURCHASING PROCEDURES 
 

3.1 Non-Standard, Urgent and Emergency Procedures: General Provisions. The provisions of this 

section apply to all purchases except those purchases subject to the standard purchasing procedures 

specified in Section II of this Policy. Generally, this section includes all purchases which are justifiably 

urgent, are emergencies, due to insufficient time required for standard processing, or involve other non- 

standard procedures. It is the responsibility of the authorized user to insure that all purchases made 

under provisions of this section are immediate and unforeseen. Purchases that could have been reasonably 

pre-planned or anticipated shall not be considered as emergency or urgent purchases. 

 
3.2 Urgent or Emergency Purchases. Urgent or Emergency purchases are permissible provided they are 

in accordance with the following provisions: 

 
A. Urgent Purchases. An urgent purchase is a local or non-local purchase during or after normal 

working hours that justifiably requires immediate purchase and which cannot reasonably or 

practicably be telephoned in to obtain a purchase order number prior to the purchase being made. 

A written purchase order shall be issued within three (3) normal working days after the purchase 

was made, and shall be approved by the board of supervisors at a special meeting called for such 

purpose. 

 
B. Emergency Purchases. An emergency purchase is permissible when there is a condition that 

creates a threat to public health, welfare, or safety such as may arise by reason of floods, 

epidemics, riots, equipment failures, or similar events. The existence of the emergency condition 

creates an immediate and serious need for procurement of items or services or construction that 

cannot be met through normal procurement methods and the lack of which would seriously 

threaten the functioning of government, the preservation or protection of property, or the health 

or safety of any person. 

 
An emergency condition must be determined by a district supervisor with the consensus of at 

least three (3) board members. The office shall maintain records of all emergency purchases for 

a minimum of three years. The record of such procurement shall be public record and shall 

contain: 

 
1. The contractor's name and address; 
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2. The amount and term of the contract; 

 
3. A listing of the services, construction, or items of tangible personal property procured 

under the contract; and 

 
4. The justification for the procurement method recorded in writing 

 
A written determination of the basis for the emergency and for the selection of the particular 

contractor shall be included in the procurement file. 

 
C. Urgent or Emergency Purchase Orders. All urgent or emergency purchase orders shall have 

the words "Urgent" or "Emergency" documented on the form as is applicable, and shall be 

accompanied by a receipt or invoice for the purchase. 

 
D. Justification. All emergency and urgent purchases shall be justifiable and the district employee 

shall be responsible for attaching a written justification to the purchase order. 

 
3.3 Remote or Off-Site Purchases. Authorized users who are located within a remote or off-site area 

which physically hinders submitting purchase orders prior to the purchase shall be allowed to phone in 

requests for purchase orders. 

 
3.4 Open Purchase Orders. For the purpose of this Policy, open purchase orders are purchase orders 

against which multiple billings will be submitted over a specific period of time. All open purchase 

orders should be accompanied by any required applicable documentation. An open purchase order 

should be closed out at the end of the fiscal year. Bid cannot exceed $20,000 in one year 

 
Authorization to use open purchase orders in all cases shall require adherence to Section 2.6 of this 

Policy. The open purchase order should include an estimated total cost of all purchases anticipated 

during the specific period. Actual invoices for all purchases made using an open purchase order shall be 

submitted for payment upon receipt and the final invoice shall be marked FINAL to denote closing of 

the open purchase order. 

 
3.5 Used Equipment and Item Purchases. Used equipment purchases shall be made in accordance with 

Section 2.6 of this Policy to include the following provisions: 

 
The board of supervisors is authorized to approve purchases of used equipment or items not to 

exceed the amount of funds appropriated for such purchases. If the procurement is of a value 

greater than $5,000, the board must review and approve the purchase. Used equipment or items 

with a price or estimated value of $10,000 or more shall require bids as though the items were 

new, adding specifications that permit used items under conditions to be outlined in the bid 

specifications including but not limited to requiring a written warranty for at least ninety days 

after date of delivery, and an independent "certificate of working order" by a qualified mechanic 

or appraiser. 
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3.6 End of Fiscal Year. Special purchasing procedures shall be followed to insure that State law and 

regulations and proper accounting procedures are followed to appropriately close out at the end of the 

fiscal year. Provisions are as follows: 

 
A. 30 Days Prior to Year Ending: 30 days prior to the end of the fiscal year, purchase orders shall 

be issued only for purchases in which invoices will be received within an estimated thirty (30) 

days, except as otherwise specifically approved by the Board. 

 
B. 15 Days Prior to Year Ending: There shall be no purchases of any kind made, or purchase 

orders issued or processed within 15 days prior to the end of the fiscal year except in extreme 

emergencies or as specifically approved otherwise by the Board. 

 
C. Fiscal Year End: Invoices presented for payment against prior year purchase orders shall be 

approved by resolution of the Board as a prior year purchase using current year funds. 
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EXHIBIT 3.2 Purchase Process Flowchart 
 

Receipt of purchase request 
 

 
Refer to section 13-1-98 NMSA 1978 “Exemptions from Procurement Code” 

Determine if purchase is exempt.  If purchase is exempt, issue the order.  If it is not, follow this flowchart: 

Is request under $20,000? 

YES NO 

Ensure that purchase order is filled out correctly               If under $20,000, obtain best price.  

and that there are sufficient funds to make the                If above $20,000 but under $60,000, must have at  

purchase.  Issue Order.                                                         least three written quotes.  If above $60,000, must 

be obtained by formal bid or RFP*.  If it is for a 

professional service, skip to next question. 
 

 
Is request under $60,000? 

 

 
NO YES 

Is purchase for item or service? Ensure documentation (quotes) 

ITEM SERVICE are legitimate and accurate 

and that funds are available. 

Issue order to vendor with 

Issue a formal bid for item. (Must publish   Is request under $60,000?   lowest price quote. Attach  

notice of bid at least one time in a local                                                 documentation to purchase 

newspaper 10 days or more before deadline.)                                                       order for filing or keep in 

Award bid through Board approval to the                                                                 separate file for auditing 

lowest bidder who meets specifications.*                                                                 purposes. 
 

NO YES 

Issue a formal Request for Proposals (RFP). Refer to Section 13.1.76 NMSA 1978.  If 

(Must publish notice of RFP at least one time qualifies as a professional service, may issue 

in a local newspaper 10 days or more before order directly to any vendor.  If it does not 

deadline.) Award through Board approval to qualify as a professional service, issue RFP. 

the highest ranking vendor (“offeror”) based on 

criteria as specified and set forth in the RFP. 

Award cannot be based on price. 

 
*Instead of purchasing through a bid or request for proposals (RFP) agency may purchase item through a State or Federal Contract or 

may use another public agency’s Bid/RFP to buy (called “piggybacking”) as long as there is language in that Bid/RFP that states other 

agencies can use the solicitation. Must be no definite quantity of items referenced in the bid (i.e. if 2 vehicles are specified, only 2 can 

be bought under the bid. Bid must specify indefinite quantity or state a quantity and the words “or more” to be able to use.)   Refer to 

section 13-1-129 NMSA 1978. 

 
Sole Source Purchases: If there is only one vendor available for an item or service, may be considered a sole source. 

Department/requestor must make best faith effort to prove such. Shall document at least three other vendors that were contacted who 

could not provide the item or service. Records of any Sole Source purchase must be kept on file for auditing purposes for seven years. 

Refer to section 13-1-128, NMSA 1978. 



 

EXHIBIT 3.3 BID FLOWCHART/CHECKLIST 
 

BID#   FOR:   

 

   Receipt of request, to include technical specifications. 
 

   Determination made that item cannot or should not be bought from existing contract. 
 

   SWCD staff completes bid documents, working closely with end user. 

Document includes the following: Information as to date, time and location of opening:    

General and Specific Conditions:    

Specifications:    

Bid Form(s):    
 

    User department and purchasing department review bid package and requirements. 

Date:    
 

    If for public works project, wage rate decision applied for and issued by Department of Labor, packet 

received and applicable information included in bid packet. 
 

    Legal publication submitted to newspaper.  Date:    
 

   Pre-bid conference held (if applicable).  Date:   
 

    Addenda Issued (if applicable).  Date:   Date: Date:   

 

    Bid opening held.  Date & Time:    
 

   Bidder’s and Amounts announced 
 
 
 
 
 
 
 
 

 
Bid evaluated by staff, purchasing and legal (if applicable).  Date: 

 

Bid awarded by Board at public meeting. Date and time of meeting: 
 

Unsuccessful bidders notified of award in writing and provided with tabulation of all bids received. 

Return any bid bonds and security deposits. 
 

   Successful bidder(s) notified of award in writing. Purchase Order issued. (Ensure any certificates,   

bonds  and/or other documents required are submitted prior to issuing Purchase Order.)  If public works project, 

appropriate forms forwarded to contractor and submitted to Department of Labor. 
 

   Issue Notice to Proceed (if applicable). 
 

   Check bid specifications to ensure compliance with dates, time frames, etc. for assessment of penalties 

and special payment provisions.  Dates required:    



 

EXHIBIT 3.4 REQUEST FOR PROFESSIONAL PROPOSALS (RFP) 

FLOWCHART/CHECKLIST 
 

RFP# FOR:   
 

   Receipt of request, to include technical specifications and desired criteria. 
 

   Determination made that services are: 1. Valued above $20,000.  If under $60,000 and can be 

classified as a professional service (section 13-1-76 NMSA 

1978) the purchase is exempt and RFP is not necessary. 

 
2. Not available under an existing State Contract. 

 

   SWCD staff completes RFP document, working closely with end user. 

Document includes the following: -Information as to date, time and location of opening:    

-General and Specific Conditions:    

-Scope of Work/Specifications:    

-Criteria with numerical weights:    

-Details as to how proposal shall be formatted, what information 

shall be included and how many copies to submit:    
 

   SWCD board and employee review RFP package and requirements.  Date:   
 

    Legal publication submitted to newspaper.  Date:    
 

   Pre-proposal conference held (if applicable).  Date:   
 

    Addenda Issued (if applicable).  Date:   Date: Date:   

 

   RFP opening held. Date & Time:    
 

    Names (only) of offerors announced. 
 

 
 
 
 
 
 

Evaluation committee appointed to review.  Packets containing RFP, proposals submitted and evaluation 

forms distributed to following committee members with deadline specified for return of evaluations: 
 
 
 
 
 
 
 
 
 
 
 

Evaluations totaled by numerical rankings.   Top three offerors determined.  (Can be done by full 

committee or by purchasing.) 



 

EXHIBIT 3.4 (p.2) 
 

 
 
 
 
 

   Interviews held with committee and top three ranking offerors if applicable.   Interview evaluation 

sheets  submitted and totaled. 

 

   Highest overall offeror determined.  Offeror: 
 
 

 

RFP awarded by Board at public meeting.  Date and time of meeting: 
 

Unsuccessful offerors notified of award in writing and provided with tabulation of evaluation scores. 
 

Successful offeror notified of award in writing. Purchase Order issued. 
 

Check RFP specifications to ensure compliance with dates, time frames, etc. for assessment of penalties 

and special payment provisions. Dates required: 



 

EXHIBIT 3.5  
Socorro Soil & Water Conservation District 

103 Neel Ave. 

Socorro, NM 87801 

(505) 835-1710 ext. 5 

 
Resolution of Intent to Dispose of Surplus Personal Property 

 

Whereas, as required by Section 13-6-1 NMSA 1978, the Board of 

Supervisors of the Socorro Soil & Water Conservation District has 

appointed a “Property Disposition Oversight Committee” to approve and 

oversee the disposition of items of personal property having a current 

resale value of less than $5000 and determined to be worn-out, unusable or 

obsolete; and 

 
Whereas, this committee has recommended the disposition or sale of the 

items listed on the attached Exhibit 1 as authorized in Sections 13-6-1 and 

13-6-2 NMSA 1978 and the deletion of these items from the Socorro SWCD 

inventory. 

 
Therefore, be it resolved that the Board of Supervisors of the Socorro Soil 

& Water Conservation District authorizes the Administration to dispose of 

and delete from the Socorro SWCD’s inventory the items listed in Exhibit 

1, provided, however, that this action shall not be taken until at least 

thirty days notice is given to the State Auditor as required in Sections 13- 

6-1 and 13-6-2; and 

 
Be it further resolved that a copy of this resolution and Exhibit 1 shall 

become a permanent part of the official minutes of the Board of 

Supervisors and shall be maintained as a public record subject to the 

Inspection of Public Records Act (Chapter 14, Article 2 NMSA 1978). 

 
Adopted and Approved on this third day of June, 2003 by the undersigned 

members of the Board of Supervisors: 
 

 
 

John Carangelo, Chairman Larry Whitefield, Vice-chair 
 

 
 

Virginia Johnson, Sec/Treasurer Rafael Carrillo, Member 
 

 
 

Rob Bowman, Member Ernest Cordova, Member 
 

 
 

Corky Herkenhoff, Member 



 

EXHIBIT 3.5 page 2 
 

 
Socorro Soil & Water Conservation District 

Disposition of Property 

June 3, 2003 
 
 
 
 

1. Brillion Seeder, model # SL-10, purchased March 16, 1995 for $6860. 

Currently valued at $4000 from NM Tractor Sales, Albert Benavidez. 

This item will go up for auction at the fall Public Auction at 

Tumbleweed Auction in Socorro, NM. 

 
2. Hewlett Packard Design Jet 450C 35” plotter, purchased February 

23, 1999 for $3743.91. This plotter has become obsolete and does not 

possess drivers to make it useable with our computer programs and 

such drivers do not exist as it is an obsolete model. This item will 

donated to the Socorro Public School System. 

 
3. Intel Pentium III computer w/ Autocad LT for Windows 98, Windows 

98 and Microsoft Office 2000. The hard drive (C: ) of this computer 

was reformatted in MS DOS on April 11, 2006 with the command 

format c: given at the MS DOS prompt. The computer does not have 

a windows software package or any other software loaded on it. 



 

EXHIBIT 3.6 
 
 

Disposition of District Property 

Guidelines for Written Request to DFA 

 
Written request must include: Additional Requirements  for 

Real Property 

Additional Requirements 

For Personal Property 

Physical description Copy of Quitclaim deed or 

lease 

Include serial or other 

identification number, model 

number for equipment, mileage for 

vehicles and current resale value 

of each property being disposed. 

Proposed method of disposition: 

a. public auction 

b. solicitation of proposals or  bids 

c. to an already identified party, 

submit justification. 

Demolition-provide evidence 

that an historical or other 

valuable landmark is not being 

destroyed. 

 

Documentation (example: copy of 

signed resolution) that the governing 

body has approved sale, exchange or 

demolition 

  

Assurance that property is without 

expressed or implied warranty. 

  

In the case of an exchange of 

property, provide document 

indicating the value of property 

being received. 

An appraisal and site 

improvement survey should be 

performed when the 

transaction is with a party 

other than the state or other 

political subdivision in N.M. 

Title insurance and proposed 

warranty deed are also 

required. 

 



 

EXHIBIT 3.7 
 

 
 

Procurement Code [Section 13-1-1 to 13-1-99 NMSA 1978] 

Professional Services Determination 

Issued by The State Purchasing Division and Contracts Review Bureau 

April 25, 2007 
 

Professional Services vs. Services [Section 13-1-76 & 87, NMSA 1978] 

13-1-76. Definition; Professional Services. 
 

“Professional services” means the services of architects, archeologists, engineers, surveyors, landscape architects, medical arts 

practitioners, scientists, management and systems analysts, certified public accountants, registered public accountants, lawyers, 

psychologists, planners, researchers, construction managers and other persons or businesses providing similar professional 

services, which may be designated as such by a determination issued by the state purchasing agent or a central purchasing 

office. 
 
 
 
13-1-87. Definition; Services 

 

“Services” means the furnishing of labor, time, or effort by a contractor not involving the delivery of a specific end product 

other than reports and other materials which are merely incidental to the required performance. “Services” includes the 

furnishing of insurance but does not include construction or the services of employees of a state agency or a local public body. 

 

Notes: 
 

1. The following list of Examples of Professional Services constitutes a determination by the State Purchasing Agent 

(SPA) that such examples are “professional services” within the meaning of the definition set forth in Section 13-1-76 

NMSA 1978. This determination is issued to guide agencies in their procurements and budget preparation. 

 
2. An agency may feel that, because of the case-specific facts, a service listed under “Examples of Services” should, in a 

particular case, be considered a “Professional Service” or that a service listed under “Examples of Professional Services” 

should, in a particular case, be considered a “Service”. In either event, the agency should, prior to the procurement, seek a 

fact-specific determination from the SPA concerning the correct classification of the service in the particular case. 

 
3. If an agency intends to procure a service that is not included in either list, “Examples of Professional Services” or 

“Examples of Services”, that agency must obtain a determination from the SPA prior to the procurement. 

 

Characteristics of “Professional Services” 
 

Characteristics of “Services” 

• Services are professional or technical in nature and meet more 
specialized needs. Work is predominantly intellectual and 
varied. 

• Work is independent from the day-to-day control of the 
agency; consultant maintains control of work methods. 

• Work requires regular exercise of judgment, discretion, and 
decision-making; involves providing advice, opinions or 
recommendations; may have policy-implications for agency; 
often addresses management-level issues. 

• May require advanced or specialized knowledge, or 
expertise gained over an extensive period of time in a 
specialized field of experience. 

• Work may be original and creative in character in a 
recognized field of endeavor, the result of which may depend 
primarily on the individual's invention, imagination or talent. 

• Services are more repetitive, routine or mechanical in 
nature, following established or standardized procedures 
as contrasted with customary and regular exercise of 
discretion or independent judgment. 

• Services contribute to the day-to-day business operations 
of the agency, rather than the management or policy side 
of the agency, and may meet more general needs of the 
agency. 

• Services generally involving completion of an assigned 
task, rather than an entire project. 

 

• Decision-making and analysis, if required, is more 
routine or perfunctory in nature. 



 

 

Examples of “Professional Services” Examples of “Services” 

• Accountants
∗ 

(certified public accountants and registered 
public accountants) 

• Actuaries 

• Analysts of processes, programs, fiscal impact and 
compliance 

• Appraisers 

• Archeologists
∗

 

• Architects
∗

 

• Art work, original (services creating the art work) 

• Audio/video media productions (design, development 
and/or oversight of) 

• Auditors 

• Business process re-engineering 

• Construction Managers
∗

 

• Counselors 

• Curriculum/Examination development 

• Economists 

• Engineers
∗

 

• Financial Advisors 

• Graphic designers (creative or original in nature) 

• Insurance Adjusters 

• Investigators (personnel related, etc.) 

• Investment advisors and management 

• Labor negotiators 

• Landscape Architects
∗

 

• Lawyers
∗

 

• Lobbyists 
• Management and system 

∗
 

analysts 

• Management consultants 

• Marketing consultants (including identifying market 
opportunities, conduct of marketing programs, planning, 
promotion, market research surveys, etc) 

• Medical arts 
∗

 
practitioners 

• Planners
∗

 

• Policy Advisors 

• Program/Project Managers 

• Psychologists
∗

 

• Public relations advisors/Publicists 

• Publication development (creation of audio/video 
productions, brochures, pamphlets, maps, signs, posters, 
annual reports, etc.) 

• Researchers
∗

 

• Scientists
∗  

(Bio/Chem/Env/Geo/Hydro/Mech,  etc) 

• Speech writers 

• Statisticians 

• Surveyors
∗

 

• Trade developers 

• Training – when it is: (a) offered to specific categories or 
classes of employees; (b) offered to all or most agency 
employees six times or less in a fiscal year 

• Air/bus, vehicle charter/rental service 

• Auctioneers 

• Banking Services (routine, transaction based) 

• Boiler testing/water treatment service 

• Bookkeeping service (routine, transaction based) 

• Building alarm systems, service and repair 

• Check collection service 

• Clothing, textile fabrication repair service 

• Commercial laundry service, dry cleaning, etc. 

• Communications systems installation, servicing and 
repair 

• Conference and trade show coordination 

• Debt collection service 

• Delivery/courier service 

• Document storage, duplication, retrieval, review and 
destruction service 

• Drug testing and screening (standard tests) 

• Engraving service 

• Environmental monitoring: noise level, safety, 
hazardous gas detection, radiation monitoring 
service, etc. (using standardized processes) 

• Equipment installation, preventive maintenance, 
inspection, calibration and repair 

• Equipment rental services 

• Exams administration and scoring service 

• Executive recruitment 

• Firefighting/suppression service 

• Food preparation, vending and catering services 

• Grant writing 

• Health screening, basic diagnostic (wellness, blood 
pressure monitoring, blood draw, etc.) 

• Herbicide application service 

• Household goods packing, storage, transportation 
service 

• HVAC system maintenance service 

• Interpretive services: written/oral/sign language 

• Inventory service 

• Janitorial service, carpet cleaning, window washing 

• Laboratory testing and analysis (standard tests only) 

• Land clearing/debris removal service 

• Landscaping--tree planting, grooming service, lawn 
mowing, etc 

• Language translation service 

• Linen rental service 

• Marine equipment inspection, certification and repair 

• Medical equipment rental or repair service (wheel 
chairs, walkers, etc.) Includes measurements, 
adjustments and modifications to meet patient needs 

• Metal/pipe/wiring detection service 

• Office furnishings installation, refurbishment and 
repair service 

• Package inspection and crating 

• Painting service 
• Paper shredding 



 

 

Examples of “Professional Services” Examples of “Services” 

 • Parking lot sweeping/snow removal service 

• Pest/weed control service 

• Photographic/micrographic processing and 
delivering, includes aerial and ground photography 
(if analysis is included, then personal service) 

• Printing/duplicating service 

• Process serving 

• Property management (rent collection, property 
maintenance, etc.) 

• Recycling/disposal/litter pickup service 

• Retreat and workshop planning, conduct, 
coordination, etc. 

• Security/armored car services 

• Shop welding/metal fabrication service 

• Steam cleaning, high pressure washing, parts 
cleaning service 

• Studio photography service (does not include portrait 
painting) 

• Telephone interview service (conduct of survey 
using prescribed survey instrument) 

• Towing service 

• Training – when it is offered on a recurring basis 
(more than six times per fiscal year) to all or most 
employees. Also includes existing satellite down- 

link courses and teleconferencing training services 

• Travel service — air, surface, water 

• Vehicle inspection, lubricating and repair services 

• Videotaping and recording service 

• Warehouse dry/cold storage rental service 

• Weather information service 

 

∗  
Specifically  identified  in  the  Procurement  Code  Section  1-13-76  NMSA  1978 



 

FORM 3-1 
 

DOCUMENTED QUOTES 
 

To be attached to ALL purchases less than $20,000.00 

(Unless purchased under Contract or exempt procurement). 

 
Date:  Department:      

Quotes obtained by:      

(note: ask for shipping charges) 

DESCRIPTION OF ITEM:    
 
 
 
 
 
 
 
 

 
#1.    

Vendor Price Quote 

Quote obtained from :  Phone Quote (Salesperson’s Name: ) 

   Catalogue or Internet 

   Other (Specify: ) 
 

Model or Manufacturer Meets Specs?  Other Info./Comments 

 
#2.    

Vendor Price Quote 

Quote obtained from :  Phone Quote (Salesperson’s Name: ) 

   Catalogue or Internet 

   Other (Specify: ) 
 

Model or Manufacturer Meets Specs?  Other Info./Comments 

 
#3.    

Vendor Price Quote 

Quote obtained from :  Phone Quote (Salesperson’s Name: ) 

   Catalogue or Internet 

   Other (Specify: ) 
 

Model or Manufacturer Meets Specs?  Other Info./Comments 

 
IF ORDER NOT GIVEN TO LOWEST PRICED VENDOR, EXPLAIN WHY:    

 

 
 
 
 
 
 

-- PURCHASING USE ONLY -- 

 
PURCHASE ORDER# DATE ISSUED:    

 

INITIALS:    COMMENTS:   



 

FORM 3-2 
 
 

Request for Written Quotes 

This is a pricing inquiry only, not an order. Prices are requested on item(s) listed below. 

State delivery requirements and firm delivery date. Please note any variations or exceptions. 
 

Vendor:      Date:   

 

Address:    Attention:    

 

 
 
 
 

Department: 

Contact #: 

Special 

Requestor: 

Quote due by: 

Instructions:   
 
 
 
 

 

ITEM 
 

QTY. DESCRIPTION UNIT 

PRICE 

AMOUNT 

  -   

 

 
Signature, Printed Name and Title Date 

 
Comments: 

 

 
 
 
 



 

Low Quote: Purchase Order Number 



 

FORM 3-3 SOLE SOURCE CERTIFICATION 

 
A Sole Source Certification is required when there is only one vendor in the overall geographical 

region that can provide an item or service. 

 
Attempts must be made to contact vendors in the same region who might provide the item or 

service needed.  If there is a State or Federal contract for the item, a sole source certification is 

not necessary.  If more than one vendor has the same item or services, a Sole Source 

Certification is not permissible.  Sole Source purchases cannot be based on brand, unless it can 

be proven that a particular brand is essential for operation. Refer to section 13-1-128 NMSA 

1978. 

 
CERTIFICATION BY SWCD 

 

List names of at least three vendors contacted which do not have the item or service available: 
 
 
 
 

Description of sole source item or service: 
 
 
 
 

Name and address of sole source vendor: 
 

 
 
 
 
 
 

Price of sole source item or service: 
 
 
 
 

Requestor’s signature Date 
 

 
Printed Name 

 

CERTIFICATON OF APPROVAL 
 

I hereby certify that there is not a State or Federal contract for the item or service requested and 

that a good faith effort has been made to locate more than one source. I further certify that 

negotiations, as appropriate, have been conducted with the vendor to determine that this is the 

best price available. 
 

 
Purchasing Approver Date 



 

FORM 4-4 URGENT OR EMERGENCY PURCHASE 
 

Refer to section 13-1-127 NMSA 1978 for information on Emergency Procurements. 

Date:      

This is an Emergency Procurement  (skip invoice information and go to reason) 

The attached invoice # from 

 

Is being submitted for payment from (budget 

information):   
 

It was necessary to make an emergency purchase or a purchase at a time when the Purchasing 

Department was closed because of the following reasons:    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Signed: 
 

Title: 
 
 
 
 

**For Purchasing Use Only** 

 
Comments:    

 

 
 
 
 
 
 

Signed: 
 

Title: 



 

FORM 3-5 
 

  Soil and Water Conservation District 

Purchase Order 
 

SWCD Address: 

 
Date P.O. No. 

  

 
Vendor Ship to 

  

 

 
 

Item Description Qty Price Amount 

     

Signature  Date Total 
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4 
Records Retention Schedules 
New Mexico Department of Agriculture 

In October 2015 the State consolidated all the retention schedules into 
one Functional Records Retention and Disposition Schedule. Refer to  
FRRDS 1.21.2 for SWCD schedule. 

  - 1 - - 1 - 
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Meeting Minutes 

 New Mexico Department of Agriculture 

Purpose 

Minutes of a soil and water conservation district are the chief means of documenting 
decisions made and actions taken by a district board.  They are a permanent public 
record and so provide a history of a district. 

Minutes should be complete but concise.  You should be able to go back in the 
minutes to research action taken and find out what happened. Generally, minutes 
should record what is done by the board and why, not what is said by the members.  

Minutes must contain a description of the subject of all discussions had by the 
board, even if no action is taken or considered. The description may be a 
concise but accurate statement of the subject matter discussed and does not have to 
be a verbatim account of who said what. Personal opinions and details of debate or 
discussion are not included, unless a statement is made “for the record.”  It may be 
useful, although it is not required, to also record the other persons invited or present 
who participate in the deliberations.  

All minutes are open to public inspection.  Draft minutes shall be prepared within ten 
working days after the meeting (A tape recording of the meeting 
qualifies as draft minutes).  Minutes are not official until 
approved by the district board. 

Draft copies of minutes must be available for public inspection and 
should clearly indicate on the draft that they are not the official 

minutes and are subject to approval by the district board. 

Chapter

5 

� 



Meeting Minutes 
2 

The district board must approve, amend or disapprove draft minutes at the next 
meeting where a quorum is present.  Official minutes open to public inspection 
under the Open Meetings Act, NMSA 1978, Chapter 10, Article 15, and the 
Inspection of Public Records Act, NMSA 1978, Sections 14-2-1 to -12. 

The minutes of the district board should include the following information: 

� The name, place, date and time of the meeting

� Whether it is a regular or special meeting

� A list of supervisors and others present

� A list of absent board members

� Disposition of previous meetings' minutes (approved, amended or
disapproved)

� The financial report, including:

� Balances of all accounts
� Income (money received since last meeting)
� Money due the district
� Disbursements made since last meeting
� A list of bills due
� Authorization to pay bills

� Each motion in full and the name of the person making the motion, the
person seconding the motion, how each person voted, and whether the
motion was adopted or rejected.

� If the vote was unanimous, it may be so stated.  [Example: Mr. Doe
moved that the district purchase a new computer through the state
purchasing contract.  After a second by Mr. Stevens, the motion passed
unanimously. ]

� If there are dissenting votes, name those board members in the minutes.
[Example: Mr. Doe moved that the district purchase a new computer
through the state purchasing contract.  After a second by Mr. Stevens, the
motion passed with Mr. Jones voting against the motion.]

� When a board member abstains from voting, note that in the minutes.
[Example:  The motion failed, with Ms. Smith abstaining.]



Meeting Minutes 
- 3 -  

� A roll-call vote should be recorded on all resolutions.  When a roll-call
vote is in effect, each member must be listed by name and his/her
vote recorded.  Example:

John Doe yea 
Mary Smith  nay 
Steve Jones absent 
Jim Stevens abstain 
Jane Brown  yea 

� Any points of order or appeal, whether sustained or lost

� A summary of each report given

� All the actions taken by the board. (A motion which was withdrawn should
not be recorded.)

� Signature on the minutes of a board member such as the chairman, secretary
or other designated board member. The employee of the district who prepared
the minutes may attest.

Minutes should be reported in the order in which the business was presented in the 
meeting, with a separate paragraph for each subject covered.  The agenda item should 
be restated in the minutes, so that the context of the paragraph is clear.  Do not 
depend on an attached agenda to give context to the minutes; the two documents may 
become separated at some point in the future.  A sample format for minutes is found 
in Exhibit 5.1.   

Copies of minutes should be sent after every district board meeting 
to the local Natural Resources Conservation Service representative, 
the NMDA soil and water conservation specialist, the president of 
the New Mexico Association of Conservation Districts (NMACD) 
and to the NMACD region chair.  

Examples of Poor Minutes (names have been changed to protect the innocent): 

   ”John Doe researched the web site from the USF&W service and a 
letter with comments has been submitted from the District Board.”  
[Commentary:  This statement gives no indication of what topic was addressed by the 
web site, or the nature of the comments submitted by the district.] 


 



 
Meeting Minutes 

- 4 - 

“3.   They got the MOU signed by everyone and have had the first MOU 
meeting.  They will put together several public meetings.  The first 
meeting will be set for sometime in May.  The next meeting of the 
Commission will be in Ourtown on March 1 at the Community Center.” 
[Commentary:  This case seems to be the result of depending on the agenda for 
context, but the agenda was not attached to the minutes when they were mailed.] 



Roosevelt Soil and Water Conservation District 

Monthly Meeting  

October 8, 2015 

Present:       Others:            Absent: 

George Hay            Don Sanders          D’Llaynn Bruce                Mike Cone 

Rick Ledbetter       Sharon Davis         Johnna Bruhn  Mitzi Miller 

Quentin Carnes        Dawn Privett 

Rick Ledbetter called the meeting to order at 7:00 a.m. 

Agenda:  George Hay moved to approve the agenda.  Quentin Carnes seconded.  Motion carried. 

Minutes:  Quentin Carnes moved to approve the September 10, 2015 meeting minutes as presented.  

George Hay seconded.  Motion carried. 

Financial Reports:  The financial reports were reviewed and approved for filing.  Sharon Davis moved to 

approve the financial reports.  Quentin Carnes seconded.  Motion carried. 

The 2015 Quarterly Tax Return was signed. 

The 2016 1st Quarterly Report was reviewed by the Board. 

Approve Bills:  Quentin Carnes moved to approve bills for payment.  George Hay seconded.  Motion 

carried. 

Mail:  All mail was reviewed by the Board. 

Lesser Prairie Chicken Litigation:  The Board discussed the ongoing litigation regarding the Lesser 

Prairie Chicken. 

Shade Ball Water Conservation Project:  The Board reviewed the measurements for the project.   

36 additional balls were added to the drinker with the ball cover to provide more coverage per the 

distributor’s recommendation.   

Drip Supply Storage Building:  Quentin Carnes moved to table this subject until next month’s meeting.  

George Hay seconded.  Motion carried.  

Credit Card Policy:  Sharon Davis moved to approve the Credit Card Policy.  Don Sanders seconded.  

Motion carried.  Dawn Privett and Quentin Carnes both signed the policy as cardholders.  The policy will 

be reviewed on an annual basis. 

NMACD Annual Conference:  Mitzi Miller, Rick Ledbetter, Quentin Carnes, and Dawn Privett are 

planning on attending the NMACD Annual Conference on October 27th and 28th in Ruidoso. 

   Exhibit 5.1

pdepner
Highlight



NMACD Silent Auction Donations:  Don Sanders moved to pay Spencer Ledbetter $60 for the Cowboy 

Boots Metal Sign for the Silent Auction at the Conference.  George Hay seconded.  Motion carried. 

Rick Ledbetter will also donate a Welcome Metal Sign for the Silent Auction. 

NMACD Awards:  Roosevelt SWCD will be awarded the Shining District award at the Annual 

Conference. 

Gene Massey will be awarded the Outstanding Conservationist award at the Annual Conference.  George 

Hay moved that we sponsor Gene’s travel, hotel, and registration for the conference. 

Don Sanders seconded.  Motion carried. 

Grass Seed Commission Program:  Dawn will call companies on our program list and inquire as to 

whether they are still participating in the commission program.  A new list will be generated and posted 

on the office bulletin board. 

Fence Flags/Bird Ramps:  Don Sanders spoke with Jerry Faver, the ag teacher at Portales High School, 

about the possibility of having his students construct bird ramps for sale by the District.  Jerry stated that 

he would be interested in working with the District on this project. 

Don Sanders will do some research on constructing fence flags for sale by the District. 

Vending Machine:  Quentin Carnes moved to arrange for a vending machine with bottled sodas and 

snacks to be installed in the office.  Sharon Davis seconded.  Motion carried. 

Supervisor Training:  Quentin Carnes moved that we co-sponsor a Supervisor Training Course with 

Border SWCD in our office, with a tentative date of November 12 from approximately 9:00 a.m. to  

3:00 p.m.  Don Sanders seconded.  Motion carried. 

Dawn will follow up with surrounding Districts to see who is interested in attending. 

NACD Membership Dues:  Quentin Carnes moved that we pay $501 to NACD for our membership dues 

for 2016.  Sharon Davis seconded.  Motion carried.   

Newsletter:  A copy of the newsletter that was mailed to local producers was reviewed by the Board. 

Tree Delivery:  Dawn will arrange for the trees to be delivered sometime during the week of October 12th. 

J.P. Stone Bank Updated Signers:  Quentin Carnes moved that we have Mike Cone, Mitzi Miller,  

George Hay, Rick Ledbetter, Don Sanders, Quentin Carnes, and Sharon Davis as signers on all of the 

J.P. Stone Bank accounts.  Don Sanders seconded.  Motion carried. 

Renew Sam’s Membership:  Quentin Carnes made the motion to renew our Sam’s Club membership.  

Don Sanders seconded.  Motion carried. 

Plan Reviewing Fees:  Dawn will follow up with Peter Vigil from Taos SWCD in regards to their fee 

schedule for reviewing plans.  

Quentin moved to table further discussion on this subject until the next meeting.  George Hay seconded.  

Motion carried.  



Building Issues:  Rick Ledbetter is locating parts to repair the front door. 

Supervisor Reports:  Rick Ledbetter reported that he sat on a committee to review election rules for the 

Soil & Water Commission in Albuquerque on October 6th. 

Administrative Assistant Report:  Dawn Privett gave a report on her activities.  

NRCS Report:  D’llaynn Bruce presented the NRCS Field Office Report.  (See attached report.) 

Quentin Carnes moved to sponsor a Rangeland Monitoring Workshop put on by NRCS in our office 

sometime in November.  George Hay seconded.  Motion carried. 

FSA Report:  No report. 

NMDA Report:  The NMDA Report was presented by Johnna Bruhn and reviewed by the Board. 

Johnna asked for ideas on the revision of the points system-based funding for the Districts. 

NMACD Report:  The NMACD Report was reviewed by the Board. 

The Board will attempt to schedule a meeting with Debbie Hughes, Brent Van Dyke, Tom Blaine (State 

Engineer), Gary Walker, and Roosevelt and Lea SWCDs regarding the Weather Mod Project. 

Quentin Carnes moved to adjourn the meeting.  George Hay seconded.  Motion carried. 

The meeting was adjourned at approximately 8:47 a.m. 

_________________________    _________________________ 

Chairman          Administrative Assistant 
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Parliamentary Procedure  
New Mexico Department of Agriculture 

Parliamentary procedure is based on the consideration of the rights of the majority, 
the rights of the minority (especially a large minority greater than one-third), the 
rights of individual members, the rights of absentee members, and the rights of all 
of these groups taken together.  It can be a quick, efficient, organized and 
democratic way to conduct business at a meeting.  Following the proper rules of 
order insures fairness and gives validity to board actions.

Though it is not required, a soil and water conservation district (SWCD) board of 
supervisors may choose to adopt Robert’s Rules of Order or some other system as the 
authority and reference for the rules of conduct of their meetings.  Use parliamentary 
procedure to help your meetings run logically and reduce chaos, but don't be a slave to 
it.  If such a system is adopted, the board is accountable only to themselves as to 
whether the rules are followed.  The New Mexico Open Meetings Act supersedes any 
locally adopted policy or procedure, so a board must take care not to violate the law in 
an attempt to comply with parliamentary procedure.  Violations of parliamentary 
procedure are not necessarily violations of the Open Meetings Act, but a violation of 
the Open Meetings Act will void the action taken. 

This guide was prepared specifically to assist SWCDs to conduct effective 
meetings.  State laws governing SWCDs and local government operations 
supersede principles of parliamentary procedure.   

1 



Types of Motions and their Definitions 
A Main or Principal Motion is a motion made to bring before the assembly, for its 
consideration, any particular subject. It cannot be made when any other question 
is before the assembly; and any Privileged, Incidental, and Subsidiary motions can 
be made while a main motion is pending. 

Subsidiary Motions may modify the original motion, postpone action, or refer 
the motion to a committee to investigate and report, etc.  They may be applied to any 
main motion, and when made they supersede the main motion and must be decided 
before the main motion can be acted upon.  

Incidental Motions arise out of another question which is pending and therefore take 
precedence of and must be decided before the question out of which they rise; or, they 
are incidental to a question that has just been pending and should be decided before 
any other business is taken up. They yield to privileged motions, and generally to the 
motion to lay on the table. 

Privileged Motions, while not relating to the pending question, are of so great 
importance as to require them to take precedence of all other questions and, on 
account of this high privilege, they are undebatable. 

Unclassified Motions are motions which cannot conveniently be classified as either 
Main, Subsidiary, Incidental, or Privileged.   

Principal Motions 
When a motion has been made, seconded, and stated by the chair, the assembly is not 
at liberty to consider any other business until this motion has been disposed of. 

1. To Amend: This motions is “to change, add, or omit words” in the original
main motion, and is debatable, amendable, and requires a majority vote. 

To Amend the Amendment: This is a motion to change, add or omit words in 
the first amendment, and is debatable, not amendable, and requires a majority vote. 

2. To Refer: When a motion becomes involved through amendments or when it
is wise investigate a question more carefully, it may be moved to refer the motion to a 
committee for further consideration.  It is debatable, amendable, and requires a 
majority vote. 

3. To Lay on the Table: The object of this motion is to postpone the subject
under discussion in such a way that it can be taken up at some time in the near future 

Parliamentary Procedure 2   Updated January 2006 
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when a motion “to take from the table” would be in order. This motion is not 
debatable or amendable, and requires a majority vote. 

4. To Postpone: A motion to postpone the question can be used to postpone the
question to a specific time, date, event, or next meeting.  To postpone indefinitely is 
not to postpone, but to reject the motion without incurring the risk of a vote on the 
motion. 

5. To Adjourn: This motion is always in order except:

• When a speaker has the floor.

• When a vote is being taken.

• After it has just been voted down.

• When the assembly is in the midst of some business which cannot be
abruptly stopped.

When meeting the above conditions, the motion is not debatable. 

When the motion is made to adjourn to a definite place and time, it is 
debatable. 

6. To Reconsider: The motion to reconsider a motion that was carried or lost, is
in order if made on the same day or the next calendar day, but must be made by one 
who voted on the prevailing side.  The motion to reconsider requires two votes: 
First on whether it should be reconsidered, second on the original motion after 
reconsideration. 

7. The Previous Questions: This motion is to close debate on the pending
question.  The motion is not debatable or amendable, and requires a 2/3 vote. 

8. Point of Order: This motion is always in order, but can be used only to present
an objection to a ruling of the chair or some method of parliamentary procedure. 
The motion is not debatable or amendable, and the chair rules on the motion. 
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ORDER OF BUSINESS 
1. The meeting is "called to order" by the chair.

2. The minutes of the preceding meeting are read by the secretary and

a. may be approved as read.

b. may be approved with additions or corrections.

3. Monthly statement of Treasurer is "Received as read and filed for audit." (Chair so
states.)

4. Reports of standing committees are called for by the chair.

5. Reports of special committees are called for by the chair.

6. Unfinished business is next in order at the call of the chair.

7. New business.

8. The program (if an annual or other special meeting). The program is part of the
meeting;  the chair presides throughout.

9. Adjournment.

Nominations and Elections  
This section should be used as a guide for the election of a chair, vice chair, 
and secretary/treasurer on an SWCD board (sometimes referred to as 
“organization” of the board).  Nomination and election to the office of 
supervisor on an SWCD board is governed by the state Soil and Water 
Conservation District Act (73-20-25 through 73-20-48 NMSA 1978) and 
rules issued by the Soil and Water Conservation Commission(21.9.2 NMAC).   

Before proceeding to an election to fill an office it is customary to nominate one or 
more candidates.  The nomination need not be seconded.  

A motion to close nominations is not a necessary part of the election procedure, and it 
should not generally be moved.  When nominations have been made by a committee 
or from the floor, the chair should inquire whether there are any further nominations; 
and when there is no response, declares that nominations are closed.  

When only one nominee is put up and bylaws do not require a ballot, the chair can 
take a voice vote, or can declare that the nominee is elected, thus effecting the election 
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by unanimous consent or “acclamation.” The motion to close nominations should not 
be used as a means of moving the election of the candidate in such a case.  

General Consent  
Business can be expedited greatly by avoiding the formality of motions and voting in 
routine business and on questions of little importance, the chair assuming general 
(unanimous) consent until someone objects. It does not necessarily mean that every 
member is in favor of the motion, but, that knowing it is useless to oppose it, or even 
to discuss it, the opposition simply acquiesces in the informality. Thus, in the case of 
approving the minutes, the chair inquires if there are any corrections, and, if one is 
suggested, it is made: when no correction [or no further correction] is suggested, the 
chair says: "There being no corrections [or no further corrections] the minutes stand 
approved." While routine and minor matters can be rapidly disposed of in this way, if 
at any time objection is made with reasonable promptness, the chair ignores what has 
been done in that case even if he has announced the result, and requires a regular vote. 

Treasurer’s Report   
If the society has auditors the report should be handed to them, with the vouchers, in 
time to be audited before the meeting. The auditors having certified to its correctness, 
submit their report, and the chair puts the question on adopting it, which has the effect 
of approving the treasurer's report, and relieving them from responsibility in case of 
loss of vouchers, except in case of fraud. If there are no auditors the report when made 
should be referred to an auditing committee, who should report on it later. 

It should always be remembered that the financial report is made for the information 
of members. The details of dates and separate payments for the same object are a 
hindrance to its being understood, and are useless, as it is the duty of the auditing 
committee to examine into details and see if the report is correct.  

The following resources are suggested for references and further study: 

Web sites: 

� http://www.rulesonline.com/

� http://parlipro.org

Books: 

� Simplified Parliamentary Procedure; published and printed by the National
Association of Conservation Districts, P.O. Box 855, League City, Texas, 77574
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� Robert's Rules of Order Newly Revised (10th Edition)

References for this publication: 

� www.rulesonline.com

�

� 

Simplified Parliamentary Procedure

Open Meetings Act Compliance Guide 

https://www.nmag.gov/get-help/open-meetings-act/
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Mileage and Per Diem for Soil and 
Water Conservation Districts 

(formerly known as travel reimbursements) 

 New Mexico Department of Agriculture 

Purpose 

At the 2003 legislative session the mileage and per diem statues were 
changed. The changes may be found in the New Mexico Statute 
Authority (NMSA) under Chapter 10 article 8.  The rules governing 
the statutes are found in the New Mexico Administrative Code 
(NMAC) under Title 2, Chapter 42, Part 2. 

When determining what your reimbursement will be, remember that mileage and per 
diem are separate items.  You can claim mileage and per diem, only per diem, or only 
mileage.  

The following rules apply to supervisors and district employees: 

Board meetings 
If a supervisor attends a board meeting, they are entitled to $95.00 per meeting day. 
They cannot collect mileage.   Boards may choose to pay less for per diem and include 

mileage as part of their reimbursement as long as it does not 
go over the per diem rate of $85.00.  Example:  the board may 
decide to pay $50.00 per meeting and pay mileage. You can have any 

Districts need to 
have a board policy on travel 
to board meetings in their 
policy manual or in their 
minutes by a resolution. 

- 1 - 



combinations of mileage and per diem as long as you do not go over the allowed rate of $85.00.

If a supervisor or district employee attends a meeting, does not stay overnight and it is 
in a normal work day, they may receive mileage to attend the meeting, but not per 
diem. The mileage rate is based on the previous year’s IRS mileage rate. 

A normal work day is defined as 8 hours within a nine-hour period. 

If a supervisor or district employee attends a meeting, does not stay overnight, but 
extends beyond the normal work day, the following rules apply:  

For less than 2 hours of travel beyond the 
normal workday:  $0.00 

For 2 hours, but less than 6 hours 
beyond the normal workday: $12.00 

For 6 hours, but less than 12  hours 
beyond the normal workday: $20.00 

For 12 hours or more beyond  the normal 
workday: $30.00 

In order for a supervisor or employee to be eligible for per diem for over night travel, 
they must travel more than 35 miles from their home base.  

Overnight 

travel 

If a board member or district employee attends a meeting and overnight lodging is 
required, regardless of the hours traveled and the distance is more than 35 miles, they 
can be reimbursed as follows:  

In state areas $85.00 

Instate special areas (Santa Fe) $135.00 

Out of State areas $115.00 

Out of State Special rate $215.00 

Other official 

meetings 



Return from overnight travel: 
When a board member or district employee returns home on the last day of travel 
when overnight lodging is no longer required, partial day reimbursement can be made. 
To calculate the number of hours in the partial day, begin with the time departed and 
the time returned.  Divide the number of hours traveled by 24.  The hours remaining 
are eligible for partial day per diem, they are as follows: 

 Less than 2 hours: $0.00 

 2 hours, but less than 6 hours: $12.00 

 6 hours or more, but less than 12 hours: $20.00 

 12 hours or more: $30.00 

If a supervisor or district employee uses their personal vehicle traveling to the meeting, 
they are additionally eligible to be reimbursed for mileage of up to 80% of the internal 
revenue service standard mileage rate set January 1 of the previous year. 

Reimbursement of actual expenses in lieu of per 
diem rates 
Supervisors and district employees can take actual expenses in lieu of per diem.  This 
can be done, when the cost of the room plus meals would exceed the per diem rate, or 
if the district is on a tight budget and rooms and meals can be purchased more 
economically than the per diem rate. 

Supervisors and district employees are eligible for government 
discounts which are offered at many hotels.  Reimbursement for 
rooms should not exceed the single occupancy room rate including 
tax. 

Actual expenses for meals are limited to a maximum of $30.00 for a 
24 hour period.  (Paying for meals for others is not recommended; it could put the 
supervisor or employee over their limit in which case they would not be reimbursed for 
other meals during the 24 hour period.) 

On the last day of travel when no over night lodging is required, partial day 
reimbursement is to be used. Calculations are done as described above in the overnight 
per diem.  If a supervisor or district employee pays for a meal more than what the 
partial day per diem allows, they will only be reimbursed for the partial per diem rate. 
Actual expenses do not apply for partial per diem. 

Updated June 2006 Mileage and Per Diem 
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When supervisors or district employees travel on actual expenses, receipts for the 
actual meals and lodging are required for reimbursement. No receipts are required 
when traveling on per diem. 

If a supervisor or district employee use their personal vehicle and 
travel on actual expenses, they are eligible for mileage up to 80% of 
the internal revenue service standard mileage rate set January 1 of the 
previous year. 
The key reminder when traveling and using actual expenses is that 
there is the $30.00 per day limit on meals during the 24 hour period 

Reimbursement for travel when the registration fee includes meals and or 
lodging:  It states in the mileage and per diem act under 2.42.2.8a: per diem rate shall 
be paid to public officers and employees only in accordance with the provision of this 
section.  Per Diem rate shall be paid with out regard to whether expenses are actually 
incurred.  Where lodging and/or meals are provided or paid for by the districts, the 
public officer or employee is entitled to reimbursement only for actual expenses under 
2.42.2.9 NMAC.   If a supervisor or employee attends a conference and some of the 
meals are included in the registration they are still entitled to the $30.00/day for meals, 
but they would have to travel on actual expenses and keep receipts of their meals.  If 
the registration includes lodging they would be entitled to receive reimbursement for 
their meals again up to the $30.00 per day and be on actual expenses.  

NOTE 

Districts need to have a board policy on travel to meetings in their policy 
manual or in their minutes by a resolution.  The mileage and per diem act 
is a mandatory rule that districts must follow.   If a district cannot afford 
to pay the current mileage and per diem rates, they need set their own 
policy, not exceeding the maximum allowable rates as described above. 
Reimbursements can always be less than the mileage and per diem rate, 
but never more.   

If you need assistance contact NMDA or the Department of Finance and 
Administration/Local Government Division (DFA/LGD).   Their web page 
is: http://www.nmdfa.state.nm.us/Local_Government.aspx . 
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Please see the following: 1) Rules from NMAC 2.42.2.2, and 2) The Mileage and Per Diem 

Act 10-8-1 – 10-8-8 NMSA 1978. 

Bold and Highlights along with occasional italics are added for emphasis and to draw your 

attention to the items of importance.   

THESE ARE THE RULES PROMULGATED TO CARRY OUT THE PER DIEM AND 

MILEAGE ACT 

[2.42.2.2 NMAC - Rn, DFA Rule 95-1, Section 1.A, 07/01/03] 

2.42.2.3  STATUTORY AUTHORITY: 

These regulations are promulgated pursuant to authority granted in Section 10-8-5(A) and 

Section 9-6-5(E) NMSA 1978. 

[2.42.2.3 NMAC - Rn, DFA Rule 95-1, Section 1.B, 07/01/03] 

2.42.2.4  DURATION: 

Permanent 

[2.42.2.4 NMAC - N, 07/01/03] 

2.42.2.5  EFFECTIVE DATE: 

November 30, 1995 

[2.42.2.5 NMAC - N, 07/01/03] 

2.42.2.6  OBJECTIVE: 

To govern the payment of per diem rates and mileage and the reimbursement of expenses for all 

salaried and non-salaried public officers and employees of all state agencies and local public 

bodies except those set forth in Subsections A and B of 2.42.2.2 NMAC. 

[2.42.2.6 NMAC - N, 07/01/03] 

2.42.2.7  DEFINITIONS: 

As used in this rule: 

A.          “Agency head” means: 

(1)   the cabinet secretary of departments and their administratively attached boards and 

commissions; 

(2)   the director for other agencies and institutions and their administratively attached boards 

and commissions; 

(3)   the superintendent of regulation and licensing for boards and commissions attached to the 

regulation and licensing department; 

(4)   the chairperson, president or executive secretary for remaining boards and commissions; 

and 

(5)   the chief executive, chief administrative officer, or governing body for local public bodies. 

B.          “Board or committee meeting” means the formal convening of public officers 

who comprise a board, advisory board, commission or committee even if no further business can 

take place because of the lack of a quorum. 

C.          “Designated post of duty” means the address of a public officer’s or employee’s 

assignment as determined by the agency. 

D.          “Employee” means any person who is in the employ of any New Mexico state 

agency or local public body within New Mexico whose salary is paid either completely or 

partially from public money but does not include jurors or jury commissioners. 



E.          “Governmental entity” means a New Mexico state agency or local public body 

within New Mexico. 

F.          “Home” means: 

(1)   for per diem purposes, the area within a 35-mile radius of the place of legal residence as 

defined in Section 1-1-7 NMSA 1978 (1995 Repl. Pamp.); 

(2)   for mileage purposes, the place of legal residence as defined in Section 1-1-7 NMSA 1978 

(1995 Repl. Pamp.). See appendix A for a copy of Section 1-1-7 NMSA 1978. 

G.          “Local public body” means every political subdivision of the state, whether 

created under general or special act including, but not limited, to counties, municipalities, 

drainage, conservancy, irrigation, school or other districts, that receives or expends public 

money from whatever source derived. 

H.          “Nonsalaried public officer” means a public officer serving as a member of a 

board, advisory board, committee or commission who is not entitled to compensation, but is 

entitled to payment of per diem rates and mileage. 

I. “Out of state” means beyond the exterior boundaries of the state of New Mexico. 

J.          “Public officer” means every elected or appointed officer of a governmental 

entity, including but not limited to: 

(1)   officers of the judicial branch of state government, including judges; 

(2)   officers of the legislative branch of state government, except legislators; and, 

(3)   all board, advisory board, committee and commission members elected or appointed to a 

board, advisory board, committee or commission specifically authorized by law or validly 

existing as an advisory committee pursuant to Section 9-1-9 NMSA 1978. 

K.          “Secretary” means the secretary of finance and administration. 

L.          “Travel” means:  for per diem purposes, being on official business away from 

home as defined in Subsection F above and at least 35 miles from the designated post of duty of 

the public officer or employee.  However, non-salaried public officers are eligible for per diem 

for attending meetings in accordance with Subsection C of 2.42.2.8 NMAC and 

M.          “Travel voucher” means a payment voucher submitted for the purpose of 

claiming reimbursement for travel expenditures. 

[2.42.2.7 NMAC - Rn, DFA Rule 95-1, Section 2, 07/01/03] 

2.42.2.8  PER DIEM RATES PRORATION: 

A.          Applicability:  Per diem rates shall be paid to public officers and employees only 

in accordance with the provisions of this section.  Per diem rates shall be paid without regard to 

whether expenses are actually incurred.  Where lodging and/or meals are provided or paid for by 

the agency, the governing body, or another entity, the public officer or employee is entitled to 

reimbursement only for actual expenses under 2.42.2.9 NMAC. 

B.          Per diem rate computation:  Except as provided in Subsections C through I of 

this Section, per diem rates for travel by public officers and employees shall be computed as 

follows: 

(1)   Partial day per diem rate:  Public officers or employees who occasionally and irregularly 

travel shall be reimbursed for travel which does not require overnight lodging, but extends 

beyond a normal work day as follows: 

(a)   for less than 2 hours of travel beyond normal work day, none; 

(b)   for 2 hours, but less than 6 hours beyond the normal work day, $12.00; 

(c)   for 6 six hours, but less than 12 hours beyond the normal work day, $20.00; 



(d)   for 12 hours or more beyond the normal work day, $30.00; 

(e)   “Occasionally and irregularly” means not on a regular basis and infrequently as determined 

by the agency. For example, an employee is not entitled to per diem rates under this 

subparagraph if the employee either travels once a week or travels every fourth Thursday of the 

month.  However, the employee is entitled to per diem rates under this subparagraph if the 

employee either travels once a month with irregular destinations and at irregular times or travels 

four times in one month and then does not travel again in the next two months, so long as this is 

not a regular pattern. 

(f)   “Normal work day” means 8 hours within a nine-hour period for all public officers and 

employees both salaried and nonsalaried, regardless of the officers’ or employees’ regular work 

schedule. 

(2)   Overnight travel:  Regardless of the number of hours traveled, travel for public officers and 

employees where overnight lodging is required shall be reimbursed as follows: 

(a)   in state areas $85.00 

(b)   in state special areas $135.00 

(c)   out of state areas $115.00; 

(d)   or actual lodging and meal expenses under 2.42.2.9 NMAC. 

(3)   Return from overnight travel:  On the last day of travel when overnight lodging is no longer 

required, partial day reimbursement shall be made. To calculate the number of hours in the 

partial day, begin with the time the traveler initially departed. Divide the number of hours 

traveled by 24. The hours remaining constitute the partial day which shall be reimbursed as 

follows: 

(a)   for less than 2 hours, none; 

(b)   for 2 hours, but less than 6 hours, $12.00; 

(c)   for 6 hours or more, but less than 12 hours, $20.00; 

(d)   for 12 hours or more, $30.00. 

(4)   Special area designations:  For all officers and employees, the in state special area shall be 

Santa Fe. 

C.          Board, commission and committee members:  Nonsalaried public officers may 

receive per diem as follows: 

(1)   Official board, commission and committee meetings: 

(a)   State nonsalaried public officers:  Nonsalaried public officers of the state may elect to 

receive either: 

(i)   $95.00 per meeting day for attending each board or committee meeting; or 

(ii)   per diem rates in accordance with Subsection B of this Section. 

(b)   Local nonsalaried public officers:  Nonsalaried public officers of local public bodies 

may elect to receive either: 

(i)   $95.00 per meeting day for attending each board or committee meeting day; or 

(ii)   per diem rates in accordance with subsection B of this Section provided that the local 

governing body has not established a lesser rate. 

(c)   Municipal nonsalaried public officers:  Nonsalaried public officers of municipalities may 

elect to receive either: 

(i)   $95.00 per meeting day for attending each board or committee meeting; or 

(ii)   per diem rates in accordance with Subsection B of this Section, provided that the board or 

commission meeting is held outside of the municipal boundaries. 



(2)   Other official meetings:  Nonsalaried public officers may receive per diem rates for travel 

on official business that does not constitute a board, advisory board, committee or commission 

meeting only in accordance with Subsection B of this Section. 

(3)   Members serving in dual capacities:  Nonsalaried public officers who also serve as public 

officers or employees of state agencies or local public bodies may receive mileage or per diem 

rates from only one public entity for any travel or meeting attended. Furthermore, nonsalaried 

public officers who are also public officers or employees may not receive per diem rates for 

attending meetings held in the place of their home or at their designated posts of duty unless they 

are on leave from their positions as public officers or employees. Local public bodies may adopt 

regulations with respect to the receipt of per diem rates by employees or officers of local public 

bodies who also serve on boards or commissions subject to this rule. 

D.          Temporary assignment:  Public officers and employees may be reassigned 

temporarily to another duty station. 

(1)   Routine reassignment:  Public officers and employees subject to periodic reassignment of 

duty stations or districts as a normal requirement of their employment will not be eligible for per 

diem rates after the time of arrival at the new duty station or district. 

(2)   Nonroutine reassignment:  Public officers or employees not normally subject to periodic 

reassignments who are temporarily assigned to another office of a state agency away from home 

will receive per diem for the first 30 calendar days of their assignment only, unless approval of 

the secretary is given to extend per diem payments upon showing that the assignment is 

necessary and temporary. Except in such extraordinary circumstances, after 30 calendar days, the 

place where the employee or officer is assigned will be regarded as the designated post of duty. 

E.          New Mexico department of transportation:  The New Mexico department of 

transportation may adopt special policies pertaining to payment of per diem rates for temporary 

assignments. Such policies shall be subject to the annual approval of the secretary. 

F.          Department of public safety:  The department of public safety may adopt special 

policies pertaining to payment of per diem rates, mileage and subsistence allowances authorized 

by law for commissioned officers.  Such policies shall be subject to the annual approval of the 

secretary. 

G.          Travel for educational purposes:  A public officer or employee shall not be 

reimbursed for more than 30 calendar days of per diem in any fiscal year for attending 

educational or training programs unless approval has been obtained from the secretary. 

H.          Per diem in conjunction with other leave:  While traveling, if a public officer or 

employee takes sick, annual or authorized leave without pay for more than four hours of the 

normal work day, per diem shall not be allowed for that day unless authorized in writing by the 

agency head. 

I.           Illness or emergency:  Agency heads may grant permission, in writing, to pay per 

diem rates and travel reimbursement to an employee or public officer who becomes ill or is 

notified of a family emergency while traveling on official business and must either remain away 

from home or discontinue the official business to return home. 

[2.42.2.8 NMAC - Rn, DFA Rule 95-1, Section 3, 07/01/03; A, 01/15/04] 

2.42.2.9  REIMBURSEMENT OF ACTUAL EXPENSES IN LIEU OF PER DIEM RATES: 

A.          Applicability:  Upon written request of a public officer or an employee, agency 

heads may grant written approval for a public officer or employee of that agency or local public 



body to be reimbursed actual expenses in lieu of the per diem rate where overnight travel is 

required. 

B.          Overnight travel:  For overnight travel for state officers and employees where 

overnight lodging is required, the public officer or employee will be reimbursed as follows: 

(1)   Actual reimbursement for lodging:  A public officer or an employee may elect to be 

reimbursed actual expenses for lodging not exceeding the single occupancy room charge 

(including tax) in lieu of the per diem rate set forth in this Section.  Whenever possible, public 

officers and employees should stay in hotels which offer government rates.  Agencies, public 

officers or employees who incur lodging expenses in excess of $215.00 per night must obtain the 

signature of the agency head or chairperson of the governing board on the travel voucher prior to 

requesting reimbursement and on the encumbering document at the time of encumbering the 

expenditure. 

(2)   Actual reimbursement for meals:  Actual expenses for meals are limited by Section 10-8-

4(K)(2) NMSA 1978 (1995 Repl. Pamp.) to a maximum of $30.00 for in-state travel and $45.00 

for out-of-state travel for a 24-hour period. 

(3)   Receipts required:  The public officer or employee must submit receipts for the actual meal 

and lodging expenses incurred.  Under circumstances where the loss of receipts would create a 

hardship, an affidavit from the officer or employee attesting to the expenses may be substituted 

for actual receipts. The affidavit must accompany the travel voucher and include the signature of 

the agency head or governing board.  See Appendix B for a sample affidavit. 

C.          Return from overnight travel:  On the last day of travel when overnight lodging 

is no longer required, partial day reimbursement shall be made.  To calculate the number of 

hours in the partial day, begin with the time the traveler initially departed on the travel.  Divide 

the total number of hours traveled by 24.  The hours remaining constitute the partial day which 

shall be reimbursed as follows: 

(1)   for less than 2 hours, none; 

(2)  for 2 hours but less than 6 hours, $12.00; 

(3)   for 6 hours or more, but less than 12 hours, $20.00; 

(4)   for 12 hours or more, $30.00; 

(5)   no reimbursement for actual expenses will be granted in lieu of partial day per diem rates. 

[2.42.2.9 NMAC - Rn, DFA Rule 95-1, Section 4, 07/01/03; A, 01/15/04] 

2.42.2.10  TRAVEL ADVANCES: 

A.          Authorizations:  Upon written request accompanied by a travel voucher, agency 

heads and governing boards of local public bodies or their authorized designees may approve a 

public officer’s or employee’s request to be advanced up to 80 percent of per diem rates and 

mileage cost or for the actual cost of lodging and meals pursuant to 2.42.2.8 NMAC and 2.42.2.9 

NMAC and for other travel expenses that may be reimbursed under 2.42.2.12 NMAC.  Requests 

for travel advances shall not be submitted to the financial control division of the department of 

finance and administration more than two weeks prior to travel unless, by processing the request 

earlier, significant savings can be realized for travel by common carrier or for registration fees 

for seminars and conferences. 

B.          Travel period:  A travel advance may be authorized either for a single trip or on a 

monthly basis for public officers and employees who travel continually throughout the month. 

Payment shall be made only upon vouchers submitted with attached authorization for each travel 

period. 



(1)   Single trip advances:  Where a travel advance is made for a single trip, the officer or 

employee shall remit, within 5 working days of the return from the trip, a refund of any excess 

advance payment to the agency. The agency or local public body shall deposit the refund and 

reduce the disbursement recorded when the money was advanced. 

(2)   Monthly advances:  Where monthly advances are made, employees shall remit to the 

agency, at the end of each month, any excess advance payments together with a thorough 

accounting of all travel advances and expenditures as required by the secretary. Where a travel 

advance is approved for the next month, the agency head may authorize the use of excess 

advance payments from the previous month as part of the advance for the next month in lieu of 

having the employee remit the excess funds. 

C.          Agency records:  Each agency is responsible for maintaining records of travel 

advances authorized by the agency head or the agency head’s authorized designee. 

(1)   Employee ledgers:  Each state agency shall keep individual employee ledgers for travel 

advances. The ledger shall include the following information to provide an adequate audit trail: 

(a)   employee 

(b)   no. 

(c)   division 

(d)   fiscal year 

(e)   date of travel advance 

(f)   date of destination 

(g)   per diem advance 

(h)   earned 

(i)   additional per diem or refund due 

(2)   Year-end closing:  Each state agency shall review all travel advances prior to the end of the 

fiscal year and collect or pay all outstanding amounts if possible.  Any receivables or payables 

outstanding at year-end must be recorded on the books and records of the agency. 

D.          Local public bodies:  Local public bodies may grant prior written approval for 

travel advances as authorized by regulation of the governing body of the local public body. 

[2.42.2.10 NMAC - Rn, DFA Rule 95-1, Section 5, 07/01/03] 

2.42.2.11  MILEAGE-PRIVATE CONVEYANCE: 

A.          Applicability:  Mileage accrued in the use of a private conveyance shall be paid 

only in accordance with the provisions of this section. 

B.          Rate:  Public officers and employees of state agencies shall be reimbursed for 

mileage accrued in the use of a private automobile or aircraft in the discharge of official duties as 

follows: 

(1)   unless the secretary has reduced the rates set for mileage for any class of public officials and 

for employees of state agencies pursuant to Section 10-8-5 (D) NMSA 1978, 80% of the internal 

revenue service standard mileage rate set January 1 of the previous year for each mile traveled in 

a privately owned vehicle; 

(2)  privately owned airplane, eighty-eight cents ($0.88) per nautical mile. 

C.          Local public bodies:  Public officers and employees of local public bodies 

may be reimbursed for mileage accrued in the use of a private conveyance in the discharge 

of official duties, at the statutory rates unless such rates have been reduced by the governing 

bodies of the local public body pursuant to Section 10-8-5 (D) NMSA 1978. 



D.          Privately owned automobile:  For conveyance in the discharge of official duties 

by privately owned automobile, mileage accrued shall be reimbursed at the rate set forth in this 

section as follows: 

(1)  pursuant to the mileage chart of the official state map published by the state highway and 

transportation department for distances in New Mexico and the most recent edition of the Rand-

McNally road atlas for distances outside of New Mexico; or 

(2)   pursuant to actual mileage if the beginning and ending odometer reading is certified as true 

and correct by the traveler; and 

(a)   the destination is not included on the official state map or on the Rand McNally road atlas, 

or, 

(b)   at the destination(s) of the public officer or employee, the public officer or employee was 

required to use the private conveyance in performance of official duties. 

E.          Privately owned airplane: Mileage accrued in the use of a privately owned 

airplane shall be reimbursed at the rate set forth in this section as follows: 

(1)   pursuant to the New Mexico aeronautical chart published by the state highway and 

transportation department, aviation division, for distances in New Mexico and other states’ air 

maps for distances outside of New Mexico; or 

(2)   pursuant to actual air mileage if certification is provided by the pilot, or a beginning and 

ending reading of actual mileage if the reading is certified as true and correct by the traveler, and 

the destination is not included on an air map. 

F.          Reimbursement limit for out of state travel:  Total mileage reimbursement for out 

of state travel by privately owned automobile or privately owned airplane shall not exceed the 

total coach class commercial airfare that would have been reimbursed those traveling had they 

traveled by common carrier.  This subsection shall not apply to a public school when 

transporting students. 

G.          Additional mileage provision:  Mileage accrued while on official business shall 

be reimbursed for travel on official business.  An agency head or designee may authorize by 

memorandum reimbursement for mileage from a point of origin farther from the destination than 

the designated post of duty in appropriate circumstances.  The memorandum must accompany 

the payment voucher.  If official business is transacted while commuting from home to post of 

duty or from post of duty to home, mileage shall not be paid for the number of miles between 

post of duty and home.  Odometer readings showing additional miles accrued for official 

business must be provided to the agency for payment. 

[2.42.2.11 NMAC - Rn, DFA Rule 95-1, Section 6 & A, 07/01/03; A/E, 06/19/09] 

 Prior versions: 07-01-2003 

2.42.2.12  REIMBURSEMENT FOR OTHER EXPENSES: 

Public officers and employees may be reimbursed for certain actual expenses in addition to per 

diem rates. 

A.          Receipts not required:  Public officers and employees may be reimbursed 

without receipts for the following expenses in an amount of $6.00 per day not to exceed a total of 

$30.00 per trip: 

(1)   taxi or other transportation fares at the destination of the traveler; 

(2)   gratuities as allowed by the agency head or designee; and 

(3)   parking fees 



(4)   If more than $6.00 per day or $30.00 per trip is claimed, the entire amount of the 

reimbursement claim must be accompanied by receipts. 

B.          Receipts required:  Public officers and employees may be reimbursed for the 

following expenses provided that receipts for all such expenses are attached to the 

reimbursement voucher: 

(1)   actual costs for travel by common carrier, provided such travel is accomplished in the most 

economical manner practical; 

(2)   rental cars or charter aircraft, provided less expensive public transportation is not available 

or appropriate; 

(3)   registration fees for educational programs or conferences, provided, if the fee includes 

lodging or meals, then no per diem rates shall be paid and only actual expenses paid by the 

officer or employee and not included in the fee shall be reimbursed within the limits of 2.42.2.9 

NMAC; and 

(4)   professional fees or dues that are beneficial to the agency’s operations or mission. 

(5)   Under circumstances where the loss of receipts would deny reimbursement and create a 

hardship, an affidavit from the officer or employee attesting to the expenses may be substituted 

for actual receipts.  The affidavit must accompany the travel voucher and include the signature of 

the agency head or governing board.  See Appendix B for a sample affidavit. 

C.          Local public bodies:  Local public bodies may adopt regulations governing the 

reimbursement of actual expenses incurred in addition to per diem rates and mileage. 

[2.42.2.12 NMAC - Rn, DFA Rule 95-1, Section 7, 07/01/03] 

2.42.2.13  TRAVEL VOUCHERS: 

Travel vouchers and supporting schedules and documents shall conform to the policies and 

procedures manuals issued by the financial control division of the department of finance and 

administration. 

[2.42.2.13 NMAC - Rn, DFA Rule 95-1, Section 8, 07/01/03] 

2.42.2.14  EFFECTIVE DATES: 

All sections shall be effective upon publication in the New Mexico Register. 

[2.42.2.14 NMAC - Rn, DFA Rule 95-1, Section 9, 07/01/03] 

APPENDIX A: 1-1-7 NMSA 1978, Residence; rules for determining. 

APPENDIX B: 

DEPARTMENT OF FINANCE AND ADMINISTRATION 

FINANCIAL CONTROL DIVISION 

AFFIDAVIT FOR LOST RECEIPTS 

Travel and Per Diem 

I, _________________________certify that actual receipts for expenses in the amount of  

(print name) 

$ _____.__ incurred while in the conduct of business for the State of New Mexico, were lost. 

Travel Dates Lodging Expenses Meal Expenses Other Expenses 



_____________________ _____________ 

Employee Signature Date 

____________________________ _____________ 

Agency Head Signature Date 
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DFA 75-17* (Directive DFA 64-16) Expenses of Advisory Committees, Task Forces and other 

Bodies Appointed by State Agencies, filed 10/9/75 

DFA 78-3.1* (Rules 78-3) Relating to Reimbursement of Public Officers and Employees for 

Travel Expenses & Attending Meetings, filed 6/30/78 

DFA 81-3 (Rule 78-3) Related to the Reimbursement of Public Officers and Employees for 

Travel and Attending Meetings, filed 6/26/81 

DFA 82-2 (Rule 78-3) Related to the Reimbursement of Public Officers and Employees for 

Travel Expenses and Attending Meetings, filed 10/20/82 

DFA Rule No. 87-2 Related to the Reimbursement of Public Officers and Employees for Travel 

Expenses and for Attending Meetings; filed 9/30/87 

DFA Rule No. 90-2 Department of Finance and Administration, DFA 90-2, Governing Per 

Diem, Mileage and Other Reimbursements to Public Officers and Employees; filed 3/30/90 

DFA Rule No. 92-1 Regulations Governing the Per Diem and Mileage Act; filed 10/7/92 

DFA Rule 95-1 Regulations Governing the Per Diem and Mileage Act; filed 11/17/95. 

History of Repealed Material:  [RESERVED] 



THIS IS THE STATUTE 

GOVERNING PER DIEM AND MILEAGE 

ARTICLE 8  

Per Diem and Mileage 

Section 
10-8-1 Short title. 
10-8-2 Purpose of act. 
10-8-3 Definitions. 
10-8-4 Per diem and mileage rates; in lieu of payment. 
10-8-5 Restrictions; regulations. 
10-8-6 Application of act. 
10-8-7 Penalty. 
10-8-8 Other reimbursements. 

10-8-1. Short title. 

Sections 10-8-1 through 10-8-8 NMSA 1978 may be cited as the "Per Diem and Mileage Act".    

  History: 1953 Comp., § 5-10-1, enacted by Laws 1963, ch. 31, § 1; 1978, ch. 184, § 1; 1979, 

ch. 273, § 2.   

ANNOTATIONS  

  Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 C.J.S. Officers and Public Officers §§ 224, 225. 

10-8-2. Purpose of act. 

The purpose of the Per Diem and Mileage Act is to establish rates for reimbursement for travel 

for public officers and employees coming under the Per Diem and Mileage Act. The act is 

designed to be referred to where applicable in statutes setting compensation of public officers 

and employees.     

  History: 1953 Comp., § 5-10-2, enacted by Laws 1963, ch. 31, § 2; 1971, ch. 116, § 1.  

ANNOTATIONS 

When allowance may not be drawn. — State highway commissioners, as unsalaried state officers, may 
not draw the statutory per diem allowance while engaged in official state business at their residence or 
personal business premises. 1977 Op. Att'y Gen. No. 77-20.     

  Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 C.J.S. Officers and Public Employees § 225; 81A 
C.J.S. States §§ 61, 106 to 109.     

10-8-3. Definitions.   

As used in the Per Diem and Mileage Act:    



A. "secretary" means the secretary of finance and administration;    

B. "employee" means any person who is in the employ of any state agency, local 

public body or public post-secondary educational institution and whose salary is paid either 

completely or in part from public money, but does not include jurors or jury commissioners;    

C. "governing board" means the board of regents of any institution designated in 

Article 12, Section 11 of the constitution of New Mexico or designated in Chapter 21, Article 14 

NMSA 1978, or the board of any institution designated in Chapter 21, Articles 13, 16 and 17 

NMSA 1978;     

D. "local public body" means all political subdivisions of the state and their 

agencies, instrumentalities and institutions, except public post-secondary educational 

institutions;     

E. "state agency" means the state or any of its branches, agencies, departments, 

boards, instrumentalities or institutions, except public post-secondary educational institutions;    

F. "public post-secondary educational institution" means any institution designated 

in Article 12, Section 11 of the constitution of New Mexico and any institution designated in 

Chapter 21, Articles 13, 14, 16 and 17 NMSA 1978; and     

G. "public officer" or "public official" means every elected or appointed officer of 

the state, local public body or any public post-secondary educational institution. Public officer 

includes members of advisory boards appointed by any state agency, local public body or public 

post-secondary educational institution.     

  History: 1953 Comp., § 5-10-2.1, enacted by Laws 1971, ch. 116, § 2; 1977, ch. 247, § 49; 

1978, ch. 184, § 2; 1979, ch. 273, § 3; 1989, ch. 338, § 1.   

ANNOTATIONS 

Payment to person not within definitions. — A person not within these definitions who performs a 
service for or on behalf of a school district can be paid under this act for his expenses. 1974 Op. Att'y 
Gen. No. 74-29.     

  Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 C.J.S. Officers and Public Employees §§ 224, 225. 

10-8-4. Per diem and mileage rates; in lieu of payment. 

A. Notwithstanding any other specific law to the contrary and except as provided in 

Subsection I of this section, every nonsalaried public officer shall receive either reimbursement 

pursuant to the provisions of Subsection K or L of this section or up to ninety-five dollars 

($95.00) per diem expenses:  

(1) for each board or committee meeting attended; or 

(2) for each day spent in discharge of official duties for travel within the state but 

away from the officer's home. 

Nonsalaried public officers who travel to attend a board or committee meeting may elect to be 

reimbursed per diem under either Paragraph (1) or (2) of this subsection.  

B. Every salaried public officer or employee who is traveling within the state but away from 

the officer's or employee's home and designated post of duty on official business shall receive 

either reimbursement pursuant to the provisions of Subsection K or L of this section or:  



(1) up to eighty-five dollars ($85.00) per diem expenses for each day spent in the 

discharge of official duties for a salaried public officer or employee of a local public body or 

state agency.  If the secretary finds that a per diem allowance of eighty-five dollars ($85.00) is 

inadequate for reimbursement of expenses in any municipality of this state, the secretary may 

authorize the reimbursement of per diem for travel to the municipality not to exceed one hundred 

thirty-five dollars ($135); or  

(2) up to eighty-five dollars ($85.00) per diem expenses for each day spent in the 

discharge of official duties for a salaried public officer or employee of a public post-secondary 

educational institution.  If the governing board finds that a per diem allowance of eighty-five 

dollars ($85.00) is inadequate for reimbursement of expenses in any municipality of this state, 

the governing board may authorize the reimbursement of per diem for travel to the municipality 

not to exceed one hundred thirty-five dollars ($135).  

C. Every public officer or employee shall receive either reimbursement pursuant to the 

provisions of Subsection K or L of this section or: 

(1) for public officers or employees of a state agency or local public body, up to one 

hundred fifteen dollars ($115) per diem expenses for each day of travel outside the state on 

official business.  If the secretary finds that a per diem allowance of one hundred fifteen dollars 

($115) is inadequate for out-of-state travel to a geographical area, the secretary may authorize 

per diem not to exceed two hundred fifteen dollars ($215) for out-of-state travel to that 

geographical area; provided that the secretary may authorize per diem for travel to a locality 

inside or outside the continental United States for a public officer or employee who is 

reimbursed solely from federal funds in accordance with the rate allowed by the federal 

government for travel to that locality.  In lieu of per diem, a person trained in the field of 

accountancy and performing duties in that field of training as an employee while assigned for 

periods exceeding three weeks per assignment to travel out of state on official business may 

receive either reimbursement pursuant to the provisions of Subsection K of this section or actual 

expenses not to exceed two hundred fifteen dollars ($215) per day.  Expenses shall be 

substantiated in accordance with rules promulgated by the department of finance and 

administration.  The secretary may promulgate rules defining what constitutes out-of-state travel 

for purposes of the Per Diem and Mileage Act; or  

(2) for public officers or employees of a public post-secondary educational 

institution, up to one hundred fifteen dollars ($115) per diem expenses for each day of travel 

outside the state on official business.  If the governing board finds that a per diem allowance of 

one hundred fifteen dollars ($115) is inadequate for out-of-state travel to a geographical area, the 

governing board may authorize per diem not to exceed two hundred fifteen dollars ($215) for 

out-of-state travel to that geographical area; provided that the governing board may authorize per 

diem for travel to a locality inside or outside the continental United States for a public officer or 

employee who is reimbursed solely from federal funds in accordance with the rate allowed by 

the federal government for travel to that locality.  Expenses shall be substantiated in accordance 

with rules promulgated by the governing board.  The governing board may promulgate rules 

defining what constitutes out-of-state travel for purposes of the Per Diem and Mileage Act.  

D. Every public officer or employee shall receive  up to the internal revenue service 

standard mileage rate set January 1 of the previous year for each mile traveled in a 

privately owned vehicle or eighty-eight cents ($.88) a mile for each mile traveled in a privately 

owned airplane if the travel is necessary to the discharge of the officer's or employee's official 



duties and if the private conveyance is not a common carrier; provided, however, that only one 

person shall receive mileage for each mile traveled in a single privately owned vehicle or 

airplane, except in the case of common carriers, in which case the person shall receive the cost of 

the ticket in lieu of the mileage allowance.  

E. The per diem and mileage or per diem and cost of tickets for common carriers paid to 

salaried public officers or employees is in lieu of actual expenses for transportation, lodging and 

subsistence.  

F. In addition to the in-state per diem set forth in this section, the department of finance and 

administration, by rule, may authorize a flat subsistence rate in the amount set by the legislature 

in the general appropriation act for commissioned officers of the New Mexico state police in 

accordance with rules promulgated by the department of finance and administration.  

G. In lieu of the in-state per diem set in Subsection B of this section, the department of 

finance and administration may, by rule, authorize a flat monthly subsistence rate for certain 

employees of the department of transportation, provided that the payments made under this 

subsection shall not exceed the maximum amount that would be paid under Subsection B of this 

section.  

H. Per diem received by nonsalaried public officers for travel on official business or in the 

discharge of their official duties, other than attending a board or committee meeting, and per 

diem received by public officers and employees for travel on official business shall be prorated 

in accordance with rules of the department of finance and administration or the governing board. 

I. The provisions of Subsection A of this section do not apply to payment of per diem 

expense to a nonsalaried public official of a municipality for attendance at board or committee 

meetings held within the boundaries of the municipality.  

J. In addition to any other penalties prescribed by law for false swearing on an official 

voucher, it shall be cause for removal or dismissal from office. 

K. With prior written approval of the secretary or the secretary's designee or the local public 

body, a nonsalaried public officer of a state agency or local public body, a salaried public officer 

of a state agency or local public body or a salaried employee of a state agency or local public 

body is entitled to per diem expenses under this subsection and shall receive:  

(1) reimbursement for actual expenses for lodging; and 

(2) reimbursement for actual expenses for meals not to exceed thirty dollars ($30.00) 

per day for in-state travel and forty-five dollars ($45.00) per day for out-of-state travel. 

L. With prior written approval of the governing board or its designee, a nonsalaried public 

officer of a public post-secondary educational institution, a salaried public officer of a public 

post-secondary educational institution or a salaried employee of a public post-secondary 

educational institution is entitled to per diem expenses under this subsection and shall receive: 

(1) reimbursement for actual expenses for lodging; and 

(2) reimbursement for actual expenses for meals not to exceed thirty dollars ($30.00) 

per day for in-state travel and forty-five dollars ($45.00) per day for out-of-state travel.  

History: 1953 Comp., § 5-10-3, enacted by Laws 1963, ch. 31, § 3; 1971, ch. 116, § 3; 1974, ch. 

26, § 1; 1975, ch. 106, § 1; 1977, ch. 194, § 1; 1978, ch. 184, § 3; 1979, ch. 38, § 1; 1980, ch. 9, 

§ 1; 1980, ch. 32, § 1; 1981, ch. 109, § 1; 1984, ch. 29, § 2; 1987, ch. 129, 1 § 1; 1989, ch. 338, §

2; 2003, ch. 215, § 1; 2009, ch. 170, § 1. 



Compiler's notes. — The General Appropriation Act, referred to in Subsection F, is the yearly act passed 
by the state legislature which funds all state agencies and personnel.     

Cross references. — For payment of travel advances upon public vouchers, see 6-5-8 NMSA 1978. 

For applicability to court of appeal judges, see 34-1-9 NMSA 1978.    

For applicability to magistrates attending training program, see 35-2-4 NMSA 1978. 

For applicability to district attorneys and their employees, see 36-1-3 NMSA 1978.   

The 2009 amendment, effective June 19, 2009, in Subsection D, after "employee shall receive", deleted 
"thirty-two cents ($.32) a mile" and added "up to the internal revenue service standard mileage rate set 
January 1 of the previous year".  

The 2003 amendment, effective July 1, 2003, in Subsection A, increased the per diem for nonsalaried 
public officers from $75.00 to $95.00; in Subsection B(1), increased the per diem for public officers and 
employees from $65.00 to $85.00, and the maximum from $75.00 to $135.00; in Subsection C(1), 
increased the out-of-state per diem from $75.00 to $115.00 and the maximum from $95.00 to $215.00; in 
Subsection C(2) to increase the post-secondary institution rate from $75.00 to $115.00 and the maximum 
from $95.00 to $215.00; in Subsection D, increased the mileage rate in a private vehicle from $.25 per 
mile to $.32 per mile, and the mileage rate in a private airplane from $.40 per mile to $.88 per mile; and in 
Subsection K(2), increased the reimbursement for meals from $30.00 per day to $45.00 per day.    

ANNOTATIONS 

Source of compensation. — Nothing in the Per Diem and Mileage Act specifies the source from which 
board members are to receive compensation for travel costs. N.M. Bd. of Veterinary Med. v. Riegger, 
2006-NMCA-069, 139 N.M. 679, 137 P.3d 619, affirmed in part, reversed in part, 2007-NMSC-044, 142 
N.M. 248, 164 P.3d 947.  

Per diem not part of wages. — Where an employee could not show that reimbursement for per diem 
expenses for out-of-town travel was in excess of his actual expenses and thus constituted a real 
economic gain to him, per diem payments were not included in his wages for purposes of calculating the 
amount of workers' compensation payable to the employee. Antillon v. N.M. State Highway Dep't, 113 
N.M. 2, 820 P.2d 436 (1991).  

Enforcement of dropped restriction disallowed. — Where a 35-mile condition is retained only in a per 
diem clause of a bargaining agreement and it is clear that the parties intended that the 35-mile condition 
would not apply to a special living allowance provision, the highway department, once it agrees to drop a 
restriction during negotiations, cannot now be allowed to enforce it. Local 2238 AFSCME v. N.M. State 
Highway Dep't, 93 N.M. 195, 598 P.2d 1155 (1979).     

Intent of payment. — Payment under this section is intended to defray costs incurred in travel 
associated with the performance of public business rather than serve as a salary for services performed. 
1977 Op. Att'y Gen. No. 77-20.     

State highway commissioners. — State highway commissioners, as unsalaried state officers, may not 
draw the statutory per diem allowance while engaged in official state business at their residence or 
personal business premises. 1977 Op. Att'y Gen. No. 77-20.     

County commissioners. — The "designated post of duty" of a county commissioner is established by 
reference to Section 4-38-8 NMSA 1978 at the county seat, and, therefore, a county commissioner may 
not receive per diem for travel to commission meetings or other official business at the county seat.  1988 
Op. Att'y Gen. No. 88-65.     

  Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 C.J.S. Officers and Public Employees §§ 224, 225. 



10-8-5. Restrictions; regulations. 

A. The secretary may promulgate rules and regulations for state agencies and local public 

bodies for the purpose of carrying out the provisions of the Per Diem and Mileage Act. Public 

officials of public post-secondary educational institutions and employees of public post-

secondary educational institutions shall be subject to the rules and regulations of their governing 

boards.     

B. Public funds may be advanced to any public officer or employee before the travel occurs 

only with prior written approval of the secretary, the secretary's designee, the local public body 

or the governing board or its designee.  This restriction shall not prohibit the use of authorized 

credit cards in connection with purchases necessary to the use of vehicles owned by the state, a 

local public body or a public post-secondary educational institution or for food, lodging or 

transportation as permitted by the department of finance and administration or the governing 

board. Public funds shall be paid out under the Per Diem and Mileage Act only upon vouchers 

duly presented with any required receipts attached thereto. For employees authorized to receive 

public funds in advance of travel, payment shall be received only upon vouchers submitted with 

attached authorization for each travel period.  For public officers or employees using authorized 

credit cards, vouchers with required receipts for each month's travel expenses shall be submitted 

as a condition to receiving authorization to use the credit card for the next month's travel.  Travel 

expenses may also be advanced if the travel is to be performed under provisions of federal or 

private contracts and the funds used are not derived from taxes or revenues paid to the state or 

any of its political subdivisions.     

C. Money expended by the governor from the appropriations made for his office and 

contingent and other expenses are not subject to any of the foregoing provisions of this section 

and are not subject to audit; provided that the governor shall only use contingent and other 

expenses for purposes connected with obligations of the office.  An expenditure report on the use 

of the governor's contingent and other expenses shall be submitted annually to the department of 

finance and administration.     

D. The secretary may reduce the rates set for the per diem and mileage for any class of 

public officials and for employees of state agencies, except public officials of public post-

secondary educational institutions, at any time he deems it to be in the public interest, and such 

reduction shall not be construed to permit payment of any other compensation, perquisite or 

allowance. The secretary shall exercise this power of reduction in a reasonable manner and shall 

attempt to achieve a standard rate for all public officers and employees of the same classification.  

The secretary may, at the request of any state agency and for good cause shown, reduce the rates 

of per diem and mileage for that state agency.  The governing body of any local public body 

may eliminate or may reduce the rates set for the per diem and mileage for all or any class 

of public officials and employees of the local public body at any time the local public body 

deems it to be in the public interest, and such reduction shall not be construed to permit 

payment of any other compensation, perquisite or allowance. The local public body shall 

exercise this power of reduction in a reasonable manner and shall attempt to achieve a 

standard rate for all public officers and employees of the same classification.  The secretary 

may, in extraordinary circumstances and with the prior approval of the state board of finance in 

public meeting, allow actual expenses rather than the per diem rates set in the Per Diem and 

Mileage Act.  

E. The governing board or its designee may reduce the rates set for the per diem and 



mileage for public officials of public post-secondary educational institutions and for employees 

of public post-secondary educational institutions at any time the governing board deems it to be 

in the public interest, and such reduction shall not be construed to permit payment of any other 

compensation, perquisite or allowance.  The governing board shall exercise this power of 

reduction in a reasonable manner and shall attempt to achieve a standard rate for public officers 

and employees of public post-secondary educational institutions.  The governing board may 

reduce the rates of per diem and mileage for its public post-secondary educational institution and 

may, in extraordinary circumstances and in public meeting, allow actual expenses rather than the 

per diem rates set in the Per Diem and Mileage Act.  

F. No reimbursement for out-of-state travel shall be paid to any elected public officer, 

including any member of the legislature, if after the last day to do so that officer has not filed a 

declaration of candidacy for reelection to his currently held office or has been defeated for 

reelection to his currently held office in a primary election or any general election.     

G. Subsection F of this section does not apply to any elected public officer who is ineligible 

to succeed himself after serving his term in office. 

H. Subsection F of this section does not apply to legislators whose travel has been approved 

by a three-fourths' vote of the New Mexico legislative council at a regularly called meeting.    

I. Any person who is not an employee, appointee or elected official of a county or 

municipality and who is reimbursed under the provisions of the Per Diem and Mileage Act in an 

amount that singly or in the aggregate exceeds one thousand five hundred dollars ($1,500) in any 

one year shall not be entitled to further reimbursement under the provisions of that act until the 

person furnishes in writing to his department head or, in the case of a department head or board 

or commission member, to the governor or, in the case of a member of the legislature, to the 

New Mexico legislative council an itemized statement on each separate instance of travel 

covered within the reimbursement, the place to which traveled and the executive, judicial or 

legislative purpose served by the travel.     

  History: 1953 Comp., § 5-10-3.1, enacted by Laws 1978, ch. 184, § 4; 1979, ch. 273, § 4; 

1984, ch. 29, § 3; 1989, ch. 338, § 3; 1990, ch. 67, § 1; 1995, ch. 209, § 1.   

Repeals and reenactments. — Laws 1978, ch. 184, § 4, repealed 5-10-3.1, 1953 Comp. (former 10-8-5 
NMSA 1978), relating to restrictions and regulations, and enacted a new 10-8-5 NMSA 1978.     

Compiler's notes. — Laws 1977, ch. 247, §§ 6 and 93G (compiled as 9-6-6 NMSA 1978 and 6-1-1 
NMSA 1978) established the state board of finance, referred to in the last sentence of Subsection D, in 
connection with the board of finance division of the department of finance and administration. See 9-6-6 
NMSA 1978 and 6-1-1 NMSA 1978.     

Cross references. — For payment of travel expenses upon public vouchers, see 6-5-8 NMSA 1978. 

The 1995 amendment, effective June 16, 1995, in Subsection C, added the proviso at the end of the first 
sentence, and added the second sentence.     

ANNOTATIONS 

Nonsalaried public officers. — Nonsalaried public officers, including state highway commissioners, may 
receive the statutory per diem allowance for each day on which public business involving the requisite 
travel is performed without regard to the number of hours actually expended while away from place of 
residence and personal business premises in the performance of public duties. 1977 Op. Att'y Gen. No. 
77-20.     



Reducing rates. — A state agency may reduce rates of per diem and mileage for that state agency to an 
amount less than that specified in the Per Diem and Mileage Act, subject to the prior approval of the 
director (now secretary) of the department of finance and administration. 1977 Op. Att'y Gen. No. 77-20.   

  Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 C.J.S. Officers and Public Employees §§ 224, 225. 

10-8-6. Application of act. 

A. The Per Diem and Mileage Act [10-8-1 NMSA 1978] shall not apply to the members of 

the legislature unless the legislature by specific reference to the act makes it applicable to the 

members and such application does not thereby exceed the per diem and mileage rates fixed in 

the constitution of New Mexico.     

B. The provisions of Subsection D of Section 10-8-4 NMSA 1978 pertaining to the mileage 

reimbursement rate for travel in a privately owned vehicle shall not apply to employees of a 

hospital facility under the control of the board of trustees of a special hospital district created 

pursuant to the provisions of the Special Hospital District Act [4-48A-1 NMSA 1978], if the 

board of trustees has fixed a mileage reimbursement rate for those employees.     

  History: 1953 Comp., § 5-10-3.2, enacted by Laws 1971, ch. 116, § 5; 2003, ch. 21, § 2.  

Cross references. — For constitutional per diem and mileage rates, see N.M. Const., art. IV, § 10.   

The 2003 amendment, effective July 1, 2003, redesignated the former text of the section as Subsection 
A and added "of New Mexico" at the end; and added Subsection B.     

ANNOTATIONS  

  Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 C.J.S. Officers and Public Employees §§ 224, 225. 

10-8-7. Penalty. 

Any public officer or employee covered by the Per Diem and Mileage Act [10-8-1 NMSA 1978] 

who knowingly authorizes or who knowingly accepts payment in excess of the amount allowed 

by the Per Diem and Mileage Act or in excess of the amount authorized by the secretary or the 

governing board pursuant to Section 10-8-5 NMSA 1978 is liable to the state in an amount that is 

twice the excess payment.     

  History: 1953 Comp., § 5-10-4, enacted by Laws 1963, ch. 31, § 4; 1971, ch. 116, § 6; 1977, 

ch. 247, § 51; 1989, ch. 338, § 4.   

Cross references. — For definition of "employee" and "public officer", see 10-8-3 NMSA 1978. 

ANNOTATIONS  

  Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 C.J.S. Officers and Public Employees §§ 224, 225, 
257. 

10-8-8. Other reimbursements. 

A. The secretary may authorize by regulation reimbursement for the following actual 

expenses incurred by public officers and employees of state agencies:    

(1) moving expenses;    



(2) professional fees or dues;     

(3) tuition and fees for attending educational programs or classes approved by the 

secretary; and    

(4) registration fees for attending seminars, educational programs or classes.    

B. The governing body of any local public body may, by resolution, authorize the 

reimbursement of public officers and employees for any of the actual expenses set forth in 

Subsection A of this section. No resolution adopted pursuant to this subsection shall authorize 

the reimbursement for any expense not authorized by regulation of the secretary pursuant to 

Subsection A of this section.     

C. The governing board may, by regulation, authorize the reimbursement of public officers 

of public post-secondary educational institutions and employees of public post-secondary 

educational institutions for any of the actual expenses set forth in Subsection A of this section.    

D. No reimbursement shall be made for any expenses unless receipts for all such expenses 

are attached to the reimbursement voucher.    

  History: 1978 Comp., § 10-8-8, enacted by Laws 1979, ch. 273, § 5; 1989, ch. 338, § 5.  



U P D A T E D August 2017 

Auditing: Tier System 

New Mexico Department of Agriculture 

Introduction 

Audit Rule 2017 2.2.2.1 NMAC pages 41-45 
The tiered system was developed by the New Mexico Office of the State Auditor. 
This system was designed to make auditing less expensive and less demanding for 
certain public bodies whose annual revenues and expenditures may be significantly 
less than the average public body. The revenues and expenditures designate the 

tier requirements of the public body. There are a total of 7 tiers, with the 7th tier 
being the only level to require a full audit. 

Tier Determination 

According to the Audit Rule “The local public body shall retain all procurement 
documentation, including completed evaluation forms, for five years in 
accordance with applicable public records laws.” Each district should make a 
copy of all forms and contracts and keep them on file for five years. 

To determine the tier requirements for each district the district should fill out the 
following form: Determining Type of Reporting Requirements and Independent 
Public Accountant (IPA) Services Needed. This form can be found on the New 
Mexico Office of the State Auditor at:  
http://www.saonm.org/tiered_system_reporting . 
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Revenue is the key determinant for the audit tiers. Revenue DOES NOT include 
capital outlay, federal grant or private grant revenue.  The following formula can 
help determine the revenue for a district: 

Revenue (cash basis) 
- (Capital Outlay Revenue) 

- (Federal or Private Grant Revenue) 
--------------------------------------------------------------------- 

= Annual Revenue for Tier Structure 
 

Tier 1 

A district qualifying under tier 1 must have revenue less than $10,000 dollars and 
expenditures less than 50% (fifty percent). To receive maximum points for the 
SWCD point system #5, tier 1 districts must meet, at a minimum, the budget 
report requirements of DFA Local Government Division (6-6-3 NMSA 1978) and 
tier 2 requirements of the Audit Rule (2.2.2.16 NMAC), with copies sent to the 
SWCC in care of NMDA. The SWCC and NMDA strongly encourage tier 1 and 
2 districts to submit both the quarterly reports and budgets. This will ensure 
compliance if unexpected revenue increases occur toward the later part of the 
fiscal year causing the district to shift into a higher tier. A tier 1 district will need 
fill out the certification form which can be found at:  
http://www.saonm.org/tiered_system_reporting . The form shall be filled out 

online by December 1st of the following fiscal year.  If December 1st falls on a 
weekend or holiday the form is due the next work day.   

 

Tier 2 

A district qualifying under tier 2 must have revenue greater than $10,000 dollars 
but less than $50,000 dollars. Additionally, if the district has been awarded capital 
outlay funding, they must not have spent more than 50% (fifty percent) of the 

award within the fiscal year in order to remain in the 2nd tier. To receive maximum 
points for the SWCD point system #5, tier 2 districts must meet, at a minimum, 
the budget report requirements of DFA Local Government Division (6-6-3 
NMSA 1978) and tier 2 requirements of the audit rule (2.2.2.16 NMAC). Copies  
of the reports shall be sent to the SWCC in care of NMDA. The SWCC and 
NMDA strongly encourage tier 1 and 2 districts to submit both the quarterly 
reports and budgets. This will ensure compliance if unexpected revenue increases 
occur toward the later part of the fiscal year causing the district to shift into a 
higher tier. Compliance with Section 6-6-3 of the Audit Rule includes: 

 

 The district must keep all books, records and accounts in the district 

office(s) or designated office(s). 

 The district must submit all reports required by the local government 

division. 
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 The district must abide and conform to the rules and regulations adopted 

by the local government division. 

The certification form is the only required financial reporting due to the New 
Mexico Office of the State Auditor. The certification form can be found at  
http://www.saonm.org/tiered_system_reporting . The form shall be filled out 

online by December 1st of the following fiscal year. If December 1st falls on a 
weekend or holiday the form is due the next work day. 

 

Tier 3-7: Selecting an IPA 

Tiers 3-7 do not require a certification form but are more extensive. An Agreed- 
Upon Procedure (AUP) is required for tiers 3 through 7. Each district which falls 
in a tier 3-7 must also complete an IPA (Independent Public Accountant) form. 
IPA forms can be found at: http://www.saonm.org/procuring-contracts. Click 
on the Tier form that applies to the district for the appropriate year. 

 
The IPA Recommendation Form and AUP Contract must be submitted to the 

New Mexico State Auditor’s Office by May 15th of the following fiscal year. If May 

15th falls on a weekend or a holiday it will be due the next working day. 
 

A district which falls in a tier 3-7 must select an IPA who is either on the 
“Approved State Auditor’s” list or find their own IPA. The “Approved State 
Auditor’s” list can be found on the State Auditor website at:  
http://www.saonm.org/approved_audit_firms . If the IPA is not on the approved 
State Auditor list of approved audit firms, the district or IPA must submit the 
following items: 

- Firm Contact Information 

- A copy of the firm’s New Mexico firm permit to 

practice 

- Proof of current liability insurance 

- A copy of the firm’s current peer review, if 

applicable 

- An explanation why the district selected an IPA 
that did not appear on the State Auditor List 

The State Auditor Office will then review IPA based on the required criteria in 
order to approve or disapprove the firm. If the firm is not approved the district 
will be notified and must promptly submit a different recommendation. However, 
if the district wishes for the State Auditor’s Office to reconsider a firm who was 
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disapproved, the district may submit a written request within 15 days of the 
rejection. The district must include required documentation to support their 
request for reconsideration. 

 
*Any errors or omissions on the IPA Recommendation Form and AUP will result 
in rejection. The State Auditor Office will return the forms to the district with a 
checklist indicating why the forms were rejected. 
 
Entities are allowed to submit multiyear (2 year or 3 year) 
recommendations/contracts, although they do still need to submit a signed 
contract annually.  Depending on whether SWCDs have entered into a one year, 
two year, or three year contract will determine how frequently they need to go 
out to bid again.   

 
Beginning with the FY2016 Audit Rule, the rotation rule was updated to require 
that all auditors rotate off for a minimum of 2 years after they have been the IPA 
for the entity for 6 consecutive years.  Below is the language from audit rule: 
 
Per NM Audit Rule Section 2.2.2.8(G)(1)(b)(i) NMAC, an entity can  
 
G. State auditor approval/disapproval of unsigned contract: The state auditor 
shall use discretion and may not approve: 
(1) An unsigned audit contract or an unsigned agreed upon procedures 
professional services 
contract under 2.2.2.16 NMAC that does not serve the best interests of the public 
or the agency or local public body 
because of one or more of the following reasons: 
(a) lack of experience of the IPA; 
(b) failure to meet the auditor rotation requirements as follows: 
(i) the IPA is prohibited from conducting the agency audit or agreed upon 
procedures engagement for a period of two years because the IPA already 
conducted those services for that agency for a period of six consecutive years; 
provided however, that any IPA that was previously allowed to contract with the 
same agency for 12 consecutive years, and has completed the first six years or 
more, and has completed the second year of a three-year multi-year proposal may 
continue to contract with that agency for the remaining one year of that three-
year multi-year proposal (after FY 2017 no exceptions related to multi-year 
proposals will apply to this rotation requirement). 

 

AUP Report 

The Agreed-Upon Procedure report for tiers 3-7 is due to the State Auditor’s 

Office by December 1st of the following fiscal year. If December 1st falls on a 
weekend or holiday the form is due the next work day. 
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*All AUPs require any fraud, illegal acts, noncompliance or any internal control deficiencies to be 
reported as findings in the reports. 

 
The tier 3-7 AUP reports must include the following: 

 Table of Contents 

 

 Official Roster 

 Capital Outlay Award detail (Tiers 3, 5 and 6) 

 The procedures performed and the results of those procedures 

 Budget to Actual (Tier 4-6 only) 

 Copy of year-end report submitted to DFA 

 Schedule of findings and responses 

 Exit conference information 

*Tier 6 will also include a financial compilation. 

A district’s AUP report will not be considered or approved until the following 
documents have also been received: 

1. A signed and dated engagement letter. 
2. A signed and dated management representation letter. 
3. An organized bound hard copy of the report. 

 
If for any reason an AUP will be submitted late to the State Auditor, a notification 
letter must be sent out right away. The notification letter must include a specific 
explanation regarding the reason the report will be late, when the IPA expects to 
submit the report and the concurring signature by the local body. If the IPA does 
not meet the date he/she expected to have the AUP submitted after the extension 
was granted, a second revised notification letter should be sent. If the contract 
was signed after the report due date, the notification letter must still be submitted 
to the State Auditor’s Office explaining the reason the AUP report will be 
submitted after the due date. 

 
*A copy of the letter(s) must also be sent to the Local Government Division 
(LGD) of the DFA. 

 
The State Auditor’s Office will review the IPA’s report for compliance. Any 
deficiencies will be communicated to the IPA and LGD. All deficiencies will be 
corrected/cleared prior to the release of the report. 

 
According to Section 12-6-5(A) NMSA 1978 neither the IPA nor the district shall 
release any information to the public relating to the Agreed-Upon Procedures 
engagement, until five days after the report has been officially released by the State 
Auditor, or the five days have been waived by the local public body and the report 
has become public record. 
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 Tier 3 

A district qualifying under tier 3 must have revenue less than $50,000 dollars and has 
spent at least 50% of a capital outlay award. An engagement for the performance of 
Agreed-Upon Procedures (AUP) is required. The Agreed-Upon Procedure for a tier 
3 district can be found at the following link:  
http://www.saonm.org/tiered_system_reporting . 

 

Tier 4 

A district qualifying under tier 4 must have revenue of greater than $50,000 dollars  
but less than $250,000 dollars. An engagement to perform an AUP is required. 
The AUP will include a financial test procedure and a budget comparison. Cash, 
capital assets, revenue, expenditure and journal entry test work are all included in 
the procedure. The Agreed-Upon Procedure for a Tier 4 district can be found at 
the following link: http://www.saonm.org/tiered_system_reporting . 

Tier 5 

A district qualifying under tier 5 must have revenue of greater than $50,000 dollars 
and less than $250,000 dollars and must district must have expended any capital 
outlay funding. The tier 5 AUP requirements are a combination between the tier 4 
and tier 3. The AUP includes financial procedures, a budget comparison and 
procedures related to capital outlay expenditures. The full requirement for the  
Tier 5 Agreed-Upon Procedure can be viewed at the following link:  
http://www.saonm.org/tiered_system_reporting . 

 

Tier 6 

A district qualifying under tier 6 must have revenue of greater than $250,000 
dollars but less than $500,000 dollars. The Tier 6 AUP includes financial 
procedures, a budget comparison and procedures related to capital outlay 
expenditures if the capital outlay was expended in the fiscal year. The AUP 
procedure is similar to the tier 4 and 5 districts if the capital outlay is spent. The 
Agreed-Upon Procedure for a tier 6 district can be found at the following link:  
http://www.saonm.org/tiered_system_reporting . The tier 6 district is required to 
submit the AUP along with a financial statement compilation; both are due by 

December 1st the following fiscal year. 
 

Tier 7 

A district qualifying under tier 7 must have revenue of greater than $500,000 
dollars. A full financial and compliance audit is required. 
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Chapter

9 
Open Meetings Act 
New Mexico Department of Agriculture

This chapter contains Nuts & Bolts of the Open Meetings Act, a quick reference to the 
 provisions of the law that apply to soil and water conservation districts, and the Open Meetings Act Compliance Guide, Eighth Edition, which is published by the Office of the 
New Mexico Attorney General.  The full text of the Open Meetings Act is found in 
section II of this guide.

More recent versions of the guide, or any updates to the Act, may be available on the 
website for the Office of the New Mexico Attorney General. 

https://www.nmag.gov/wp-content/uploads/2021/11/Open-Meetings-Act-
Compliance-Guide-2015.pdf 

https://www.nmag.gov/wp-content/uploads/2021/11/Open-Meetings-Act-Compliance-Guide-2015.pdf


A Guide for New Mexico 
Soil and Water 

Conservation Districts 

Provided by  
New Mexico Department 

of Agriculture 

Nuts 

Bolts 
& 

Open 
Meetings 

Act

10-15-1
through 10-15-4 

NMSA 1978  

What would you think if your county commission, state legislature, or
the U.S. Congress conducted all their business in secret? if you had no knowledge 
of how your representatives voted? if you were denied the opportunity to listen to 
the deliberations and decision-making process on issues that affect you everyday?  
You would probably assume these elected officials were doing something wrong 
and trying to hide it or that you were being cheated in some way. 

Like all elected officials, supervisors of a soil and water conservation 
district (SWCD) must give the public an opportunity to scrutinize their actions 
and expenditures of public funds.  For the state of New Mexico, the New Mexico 
Open Meetings Act (10-15-1 through 10-15-4 NMSA 1978) is one law which sets 
out requirements that a SWCD must meet to ensure the public has adequate 
access to the business conducted by its board.   

Complying with the Open Meetings Act is mostly a matter of common 
sense: give the public reasonable notice of SWCD board meetings, and conduct 
regular business in full view of anyone who chooses to attend.  (Yes, there are 
exceptions to this rule. The Act specifies how and under what conditions a 
meeting may be closed to the public.  Keep reading!) 

This guide was prepared specifically to assist soil and water conservation 
districts in complying with the New Mexico Open Meetings Act.  Provisions and 
requirements of the Act which are not likely to affect SWCDs were not included.   
For more complete information, refer to the Open Meetings Act Compliance 
Guide available from: 

Office of the Attorney General 
State of New Mexico 

Bataan Memorial Building 
P.O. Drawer 1508 

Santa Fe, New Mexico 87504-1508 
(505) 827-6070

http://www.nmag.gov/ 
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Open Meetings Act 

Advance notice If regular district board meetings are held according to the time, day, and location stated 
in the published open meetings act resolution, then no other advance notice is required 
for regular board meetings.  If you deviate from that schedule or hold a special or 
emergency meeting, then the following are recommended: 

Regular meetings: 10 days, or publish annual resolution 
Special meetings: 3 days 
Emergency meetings: 24 hours 

Agenda Should be available to public 72 hours in advance. 
State items of business with reasonable specificity (“new business” and “other business” 

are not specific). 
Items added to the agenda less than 72 hours before the meeting may be discussed but 

cannot be acted upon until the next advertised meeting, except for emergencies. 

Closed meetings 
(Executive session) 

Convene during an open meeting by majority roll-call vote, or give notice to the public 
of a special or emergency meeting as stated in your open meetings resolution.  State 
the exception giving authority for closure (see Exceptions) and the topic to be 
discussed (see sample statements on page 4). 

During closed meeting, limit discussion to the topic stated; do not keep minutes. 
When the board returns to an open meeting following the executive session, vote on the 

actions to be taken as a result of the closed session.  State that discussion during the 
closed meeting was limited to the topic stated in the motion or notice for the closed 
meeting, and note that in the minutes of the open meeting. 

Persons not on the board may be present during a closed meeting at the discretion of the 
board, if confidentiality is maintained and favoritism is avoided. 

Closed meetings, 
reasons for 

See Exceptions 

Committee 
meetings 

If a committee is delegated the authority to act on behalf of the board, its meetings are 
subject to the Open Meetings Act. 

When a committee serves in a fact-finding or advisory capacity, its meetings are not 
subject to the Open Meetings Act unless a quorum of the full board is present. 

Emergency Situation that could not be anticipated, which threatens health, safety, or property, or 
will result in substantial financial loss to the public body.  (Missed opportunities for 
financial gain are not considered losses.) 

Emergency meeting Recommend 24 hours advance notice; less notice is acceptable if dictated by the 
emergency situation. 



Page 3 

Nuts 

Bolts 
& 

Open Meetings Act 
Enforcement 

(see also Penalties) 

The Attorney General and district attorneys enforce the open meetings act.   
Individuals may seek enforcement through the district courts, but must first give written 
notice to the board of the claimed violation. 

A board notified of a claimed violation should act on it within 15 days and, if necessary, 
correct the violation at a properly advertised meeting. 

The prevailing party in a court action to enforce the open meetings act may be awarded 
court costs and attorney fees. 

Boards that make a good faith attempt to comply with the act are less likely to face 
criminal prosecution. 

Executive session See Closed meetings 

Exceptions  

(Section of law 
giving authority for 
closure shown in 
brackets) 

Personnel matters relating to any individual employee, including hiring, promotion, 
demotion, dismissal, resignation, or investigation of complaints or charges against an 
employee.  [10-15-1(H)(2) NMSA 1978] 

Deliberations by a public body in connection with an administrative adjudicatory 
proceeding (trial-type hearing in which the public body makes a determination 
involving individual legal rights, duties or privileges).  [10-15-1(H)(3) NMSA 1978] 

Discussion of competitive sealed bids pursuant to the Procurement Code, and sole-
source purchases exceeding $2,500.  [10-15-1(H)(6) NMSA 1978] 

Discussions subject to attorney-client privilege pertaining to threatened or pending 
litigation. [10-15-1(H)(7) NMSA 1978] 

Purchase, acquisition or disposal of real property or water rights.  [10-15-1(H)(8) 
NMSA 1978] 

See Open Meetings Act or Compliance Guide for additional exceptions. 

Minutes Keep for all open meetings; include a record of how each member voted (if not 
unanimous, list abstaining or dissenting votes by name).  

Prepare draft minutes within 10 working days after the meeting. Failure to meet this 
deadline may be considered a violation of the open meetings act. 

Shall be approved, amended, or disapproved at next meeting of a quorum. 

Open meetings 
resolution 

Publish annually in December to be effective for the next calendar year.  (Publish an 
update if meeting schedule changes during the year.) 

State when and where regular meetings will be held and how exceptions to the schedule 
will be publicized. 

State how the public will be notified of special and emergency meetings, and committee 
meetings which require such notice (see Committee meetings). 

Penalties Violations of the Open Meetings Act are misdemeanors, punishable by a fine of up to 
$500 for each offense.   
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Open Meetings Act 

Reasonable notice Determined annually in Open Meetings resolution. (Must include broadcast 
stations and newspapers which have submitted a written request for such 
notice.)  See also Advance notice. 

Recess / 
Reconvene 

Announce date, time, and place for continuation before recessing the meeting. 
Post notice of the date, time, and place where the meeting will reconvene at the 
place of the original meeting and in one other appropriate public place. 

Only matters on the original agenda may be discussed when reconvened. 
Applies to open meetings and closed (executive) sessions. 

Special meeting Recommend 3 days advance notice 

Telephone 
conferencing 

Must be authorized by board rule or resolution, or by a law other than the Open 
Meetings Act.   

Allowed if attendance at the meeting is difficult or impossible for a board 
member. 

All participants (members and the public) must be able to hear each other, and 
members participating by telephone must be identified when speaking. 

Violations, 
correcting 

Actions taken at meetings that are not in compliance with the open meetings act 
are invalid.  To validate an action or correct a violation, the board may reaffirm 
its decision(s) in a properly advertised and open meeting. 

Sample motion to close a meeting to the public: 
I move that the board convene a closed meeting (or executive session) as authorized by the Open 
Meetings Act, Section 10-15-1(H)(2), to discuss possible promotion of an employee. 

 Sample addition to special meeting notice when a closed session is needed outside of an open 
meeting: 

This meeting is called to discuss the purchase of land and shall be closed to the public pursuant to 
NMSA 1978, section 10-15-1(H)(8). 

 Additional resources: 
New Mexico Foundation for Open Government, Freedom of Information Hotline:   

1-800-284-6634, or in Albuquerque, 345-7808

https://nmdeptag.nmsu.edu/
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Mission 

Our mission is to protect New Mexicans in order to make our communities         
safer and more prosperous.  We prosecute criminal and civil offenses; 
advocate for consumers and those without a voice; empower the public by 
proactively educating them and connecting them with beneficial resources; 
and serve as legal counsel for the State and its agents. 

Vision 

We aspire to be an innovative leader in New Mexico, recognized for 
proactively finding solutions and responding to evolving needs by leveraging 
partnerships with individuals, community organizations, government agencies, 
and businesses. 

 

I am pleased to report that we are working hard to make changes necessary to serve and protect the State of 

New Mexico. I grew up facing many of the hardships that New Mexicans experience every day.  It is that 

shared experience that motivates me to be a fierce advocate and a voice for our communities. My outreach 

efforts will support long-term goals of improving transparency in government and empowering the citizens 

of New Mexico.  

The “Open Meetings Act,” NMSA 1978, Sections 10-15-1 to 10-15-4, is known as a “sunshine law.” 

Sunshine laws generally require that public business be conducted in full public view, that the actions of 

public bodies be taken openly, and that the deliberations of public bodies be open to the public. Like you, I 

strongly support open government, particularly meetings held by public officials to discuss public business.  

Public access to the proceedings and decision-making processes of governmental boards, agencies and 

commissions is an essential element of a properly functioning democracy.  As Attorney General, I am 

charged by law with the responsibility to enforce the provisions of the New Mexico Open Meetings Act.  The 

publication of this Guide is one of the ways to fulfill my office responsibilities as an effective resource for 

policymakers and the public in order to promote compliance. 

 

 

 
 
HECTOR H. BALDERAS 
Attorney General of New Mexico 
2015 
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I. Introduction 
 
The “Open Meetings Act,” NMSA 1978, Sections 
10-15-1 to 10-15-4, is known as a “sunshine law.” 
All states have such laws, which are essentially 
motivated by the belief that the democratic ideal is 
best served by a well-informed public. Sunshine 
laws generally require that public business be 
conducted in full public view, that the actions of 
public bodies be taken openly, and that the 
deliberations of public bodies be open to the public.  
 
The Attorney General is authorized by  
Section 10-15-3(B) of the Act to enforce its 
provisions. Accordingly, this Compliance 
(“Guide”) has been prepared by the Attorney 
General to provide assistance in the application of 
the provisions of the Act to all boards and 
commissions of the state, counties, municipalities, 
school districts, conservation districts, irrigation 
districts, housing authorities, councils of 
government and other public bodies that are 
responsible to the public and subject to the Act. It 
should be noted that many of the issues discussed in 
this Guide have not been the subjects of judicial 
interpretation. By necessity, therefore, the Guide in 
most respects represents the views of the Attorney 
General. Although the Attorney General believes 
the construction of the Open Meetings Act reflected 
in this Compliance Guide is correct, it is always 
possible that a court faced with the same issues 
would disagree with the Attorney General’s 
interpretation.  
 
New Mexico’s Open Meetings Act addresses four 
areas. The first defines the basic policy of the state 
with respect to meetings of non-legislative public 
bodies and how it is to be applied in conducting  
 

 
 
public business; the second defines the policy as it 
applies to meetings of committees of the state 
legislature; the third addresses the effect that 
violating the Act may have on the validity of 
actions taken by public bodies; and the fourth 
defines the penalty for violation of the Act. These 
areas are discussed sequentially in the text of this 
Guide. For ease of reference, the entire Act is set 
forth on pages 2 through 5.  
 
The Open Meetings Act was most recently 
amended during the 2013 legislative session. The 
amendment requires, with some exceptions, that a 
public body make the agendas of regular and 
special meetings available to the public at least 
seventy-two hours prior to the meetings and post 
the agendas on the public body’s website if one is 
maintained.  

 
For ease of understanding, the text in this Guide is 
divided into three areas: 
 
1) The Law, as written, is in bold type.  
2) Commentary or explanation is in regular type.  
3) Examples of when the law would and would not 
apply are in italic type.  
 
If you would like additional copies of this Guide, or 
if you have any questions about the Guide or the 
applicability of the Act, please contact the Open 
Government Division of the Office of the Attorney 
General, P.O. Drawer 1508, Santa Fe, New Mexico 
87504-1508, or by telephone at (505) 827-6070. 
This Guide is also posted on the Office of the  
Attorney General’s website at www.nmag.gov. 
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II. Open Meetings Act 
 
10-15-1.  Formation of Public Policy 
 
A. In recognition of the fact that a 
representative government is dependent 
upon an informed electorate, it is declared to 
be public policy of this state that all persons 
are entitled to the greatest possible 
information regarding the affairs of 
government and the official acts of those 
officers and employees who represent them. 
The formation of public policy or the 
conduct of business by vote shall not be 
conducted in closed meetings. All meetings 
of any public body except the legislature and 
the courts shall be public meetings, and all 
persons desiring shall be permitted to attend 
and listen to the deliberations and 
proceedings. Reasonable efforts shall be 
made to accommodate the use of audio and 
video recording devices.  

 
B. All meetings of a quorum of members of 
any board, commission, administrative 
adjudicatory body or other policymaking 
body of any state agency, any agency or 
authority of any county, municipality, district 
or any political subdivision, held for the 
purpose of formulating public policy, 
including the development of personnel 
policy, rules, regulations or ordinances, 
discussing public business or for the purpose 
of taking any action within the authority of 
or the delegated authority of any board, 
commission or other policymaking body are 
declared to be public meetings open to the 
public at all times, except as otherwise 
provided in the constitution of New Mexico 
or the Open Meetings Act.  No public 
meeting once convened that is otherwise 
required to be open pursuant to the Open 
Meetings Act shall be closed or dissolved into 
small groups or committees for the purpose 
of permitting the closing of the meeting. 
 
C. If otherwise allowed by law or rule of the  
public body, a member of a public body may 

participate in a meeting of the public body by 
means of a conference telephone or other 
similar communications equipment when it is 
otherwise difficult or impossible for the 
member to attend the meeting in person, 
provided that each member participating by 
conference telephone can be identified when 
speaking, all participants are able to hear 
each other at the same time and members of 
the public attending the meeting are able to 
hear any member of the public body who 
speaks during the meeting. 

 
D. Any meetings at which the discussion or 
adoption of any proposed resolution, rule, 
regulation or formal action occurs and at 
which a majority or quorum of the body is in 
attendance, and any closed meetings, shall be 
held only after reasonable notice to the 
public. The affected body shall determine at 
least annually in a public meeting what notice 
for a public meeting is reasonable when 
applied to that body. That notice shall 
include broadcast stations licensed by the 
federal communications commission and 
newspapers of general circulation that have 
provided a written request for such notice. 

 
E. A public body may recess and reconvene a 
meeting to a day subsequent to that stated in 
the meeting notice if, prior to recessing, the 
public body specifies the date, time and place 
for continuation of the meeting, and, 
immediately following the recessed meeting, 
posts notice of the date, time and place for 
the reconvened meeting on or near the door 
of the place where the original meeting was 
held and in at least one other location 
appropriate to provide public notice of the 
continuation of the meeting.  Only matters 
appearing on the agenda of the original 
meeting may be discussed at the reconvened 
meeting. 
 
F. Meeting notices shall include an agenda 
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containing a list of specific items of business 
to be discussed or transacted at the meeting 
or information on how the public may obtain 
a copy of such an agenda. Except in the case 
of an emergency or in the case of a public 
body that ordinarily meets more frequently 
than once per week, at least seventy-two 
hours (72) hours prior to the meeting, the 
agenda shall be available to the public and 
posted on the public body’s web site, if one is 
maintained. A public body that ordinarily 
meets more frequently than once per week 
shall post a draft agenda at least seventy-two 
(72) hours prior to the meeting and a final 
agenda at least thirty-six (36) hours prior to 
the meeting. Except for emergency matters, a 
public body shall take action only on items 
appearing on the agenda. For purposes of 
this Subsection, an “emergency” refers to 
unforeseen circumstances that, if not 
addressed immediately by the public body, 
will likely result in injury or damage to 
persons or property or substantial financial 
loss to the public body. Within ten days of 
taking action on an emergency matter, the 
public body shall report to the attorney 
general’s office the action taken and the 
circumstances creating the emergency; 
provided that the requirement to report to 
the attorney general is waived upon the 
declaration of a state or national emergency.  
 
G. The board, commission or other 
policymaking body shall keep written 
minutes of all its meetings. The minutes shall 
include at a minimum the date, time and 
place of the meeting, the names of members 
in attendance and those absent, the substance 
of the proposals considered and a record of 
any decisions and votes taken that show how 
each member voted. All minutes are open to 
public inspection. Draft minutes shall be 
prepared within ten working days after the 
meeting and shall be approved, amended or 
disapproved at the next meeting where a 
quorum is present. Minutes shall not become 
official until approved by the policymaking 
body. 
 

H. The provisions of Subsections A, B and G 
of this section do not apply to: 
 
  (1) meetings pertaining to issuance, 
suspension, renewal or revocation of a license 
except that a hearing at which evidence is 
offered or rebutted shall be  open. All final 
actions on the issuance, suspension, renewal 
or revocation of a license shall be taken at an 
open meeting; 
 
  (2) limited personnel matters; 
provided that for purposes of the Open 
Meetings Act, “limited personnel matters” 
means the discussion of hiring, promotion, 
demotion, dismissal, assignment or 
resignation of or the investigation or 
consideration of complaints or charges 
against any individual public employee; 
provided further that this Subsection is not to 
be construed as to exempt final actions on 
personnel from being taken at open public 
meetings; nor does it preclude an aggrieved 
public employee from demanding a public 
hearing. Judicial candidates interviewed by 
any commission shall have the right to 
demand an open interview; 
 
  (3) deliberations by a public body  
in connection with an administrative 
adjudicatory proceeding. For purposes of this 
paragraph, an “administrative adjudicatory 
proceeding” means a proceeding brought by 
or against a person before a public body in 
which individual legal rights, duties or 
privileges are required by law to be 
determined by the public body after an 
opportunity for a trial-type hearing. Except 
as otherwise provided in this section,  
the actual administrative adjudicatory 
proceeding at which evidence is offered or 
rebutted and any final action taken as a 
result of the proceeding shall occur in an 
open meeting; 
 
  (4) the discussion of personally 
identifiable information about any  
individual student, unless the student, his 
parent or guardian requests otherwise; 
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(5) meetings for the discussion of
bargaining strategy preliminary to collective 
bargaining negotiations between the 
policymaking body and a bargaining unit 
representing the employees of that 
policymaking body and collective bargaining 
sessions at which the policymaking body and 
the representatives of the collective 
bargaining unit are present; 

(6) that portion of meetings at which a
decision concerning purchases in an amount 
exceeding two thousand five hundred dollars 
($2,500) that can be made only from one 
source and that portion of meetings at which 
the contents of competitive sealed proposals 
solicited pursuant to the Procurement Code 
are discussed during the contract negotiation 
process. The actual approval of purchase of 
the item or final action regarding the 
selection of a contractor shall be made in an 
open meeting; 

(7) meetings subject to the attorney-
client privilege pertaining to threatened or 
pending litigation in which the public body is 
or may become a participant; 

(8) meetings for the discussion of the
purchase, acquisition or disposal of real 
property or water rights by the public body; 

(9) those portions of meetings of
committees or boards of public hospitals 
where strategic and long-range business 
plans or trade secrets are discussed; and 

(10) that portion of a meeting of the
gaming control board dealing with 
information made confidential pursuant to 
the provisions of the Gaming Control Act. 

I. If any meeting is closed pursuant to the
exclusions contained in Subsection H of this
section, the closure:

(1) If made in an open meeting, shall
be approved by a majority vote of a quorum 

of the policymaking body; the authority for 
the closure and the subject to be discussed 
shall be stated with reasonable specificity in 
the motion calling for the vote on a closed 
meeting; the vote shall be taken in an open 
meeting; and the vote of each individual 
member shall be recorded in the minutes. 
Only those subjects announced or voted upon 
prior to closure by the policymaking body 
may be discussed in a closed meeting; and 

(2) if called for when the policymaking
body is not in an open meeting, shall not be 
held until public notice, appropriate under 
the circumstances, stating the specific 
provision of the law authorizing the closed 
meeting and stating with reasonable 
specificity the subject to be discussed, is given 
to the members and to the general public. 

J. Following completion of any closed
meeting, the minutes of the open meeting that
was closed, or the minutes of the next open
meeting if the closed meeting was separately
scheduled, shall state that the matters
discussed in the closed meeting were limited
only to those specified in the motion for
closure or in the notice of the separate closed
meeting. This statement shall be approved by
the public body under Subsection G of this
section as part of the minutes.

10-15-1.1.  Short Title.

NMSA 1978, Chapter 10, Article 15 may be 
cited as the “Open Meetings Act.” 

10-15-2.  State Legislature; Meetings.

A. Unless otherwise provided by joint house
and senate rule, all meetings of any
committee or policymaking body of the
legislature held for the purpose of discussing
public business or for the purpose of taking
any action within the authority of or the
delegated authority of the committee or body
are declared to be public meetings open to
the public at all times. Reasonable notice of
meetings shall be given to the public by
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publication or by the presiding officer of each 
house prior to the time the meeting is 
scheduled. 
 
B. The provisions of Subsection A of this 
section do not apply to matters relating  
to personnel or matters adjudicatory in 
nature or to investigative or quasi-judicial 
proceedings relating to ethics and conduct or 
to a caucus of a political party. 
 
C. For the purpose of this section, “meeting” 
means a gathering of a quorum of the 
members of a standing committee or 
conference committee held for the purpose of 
taking any action within the authority of the 
committee or body. 
 
10-15-3.  Invalid Actions; Standing. 
 
A. No resolution, rule, regulation, ordinance 
or action of any board, commission, 
committee or other policymaking body shall 
be valid unless taken or made at a meeting 
held in accordance with the requirements of 
NMSA 1978, Section 10-15-1. Every 
resolution, rule, regulation, ordinance or 
action of any board, commission, committee 
or other policymaking body shall be presumed 
to have been taken or made at a meeting held 
in accordance with the requirements of 
NMSA 1978, Section 10-15-1. 
 
B. All provisions of the Open Meetings Act 
shall be enforced by the attorney general or 
by the district attorney in the county  
of jurisdiction. However, nothing in that  
act shall prevent an individual from 
independently applying for enforcement 
through the district courts, provided that the 
individual first provides written notice of the 
claimed violation to the public body and that 
the public body has denied or not acted on 
the claim within fifteen days of receiving it. A 
public meeting held to address a claimed 
violation of the Open Meetings Act shall 
include a summary of comments made at the 
meeting at which the claimed violation 
occurred. 

 
C. The district courts of this state shall have 
jurisdiction, upon the application of any 
person to enforce the purpose of the Open 
Meetings Act, by injunction, mandamus or 
other appropriate order. The court shall 
award costs and reasonable attorney fees to 
any person who is successful in bringing a 
court action to enforce the provisions of the 
Open Meetings Act. If the prevailing party in 
a legal action brought under this section is a 
public body defendant, it shall be awarded 
court costs. A public body defendant that 
prevails in a court action brought under this 
section shall be awarded its reasonable 
attorney fees from the plaintiff if the plaintiff 
brought the action without sufficient 
information and belief that good grounds 
supported it. 
 
D. No section of the Open Meetings Act shall 
be construed to preclude other remedies or 
rights not relating to the question of open 
meetings. 
 
10-15-4. Penalty.  
 
Any person violating any of the provisions of 
NMSA 1978, Section 10-15-1 or 10-15-2 is 
guilty of a misdemeanor and upon conviction 
shall be punished by a fine of not more than 
five hundred dollars ($500) for each offense. 
 
Commentary  
 
Public bodies often adopt Robert’s Rules of 
Order or a similar code of parliamentary 
procedure to govern the process for calling and 
conducting meetings and taking action. The 
public body must take care not to violate the 
Open Meetings Act in its attempt to comply 
with its own parliamentary rules. The Open 
Meetings Act is mandatory and will supersede 
any such local policy or procedure. While a 
violation of the Open Meetings Act will void the 
action taken, actions that do not comply with a 
body’s own parliamentary rules may not be 
invalidated where there is no statutory violation. 
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III. Section 10-15-1. 
Formation of Public Policy 

 

A. State Policy on Open Meetings 
 
The Law 
 
In recognition of the fact that a 
representative government is dependent upon 
an informed electorate, it is declared to be 
public policy of this state that all persons are 
entitled to the greatest possible information 
regarding the affairs of government and the 
official acts of those officers and employees 
who represent them. The formation of public 
policy or the conduct of business by vote shall 
not be conducted in closed meetings. All 
meetings of any public body except the 
legislature and the courts shall be public 
meetings, and all persons so desiring shall be 
permitted to attend and listen to the 
deliberations and proceedings. Reasonable 
efforts shall be made to accommodate the use 
of audio and video recording devices. 
 
Commentary 
 
This Subsection states the basic open meetings 
policy of the state. The Act generally prohibits a 
public body from conducting public business in 
secret or in closed meetings and requires that 
such business be conducted by the public body 
acting as a whole at meetings open to all 
persons who wish to attend and listen.  
 
The Act requires members of a public body to 
conduct business in public and to allow all 
persons desiring to attend and listen to the 
proceedings. These requirements effectively 
preclude the members of a public body from 
conferring privately during meetings by passing 
notes, sending emails and texts or other means. 
 
Unless a public body cannot reasonably do so, it 
must permit members of the public attending its 
meetings to record or video tape the 

proceedings. The Act does not require a public 
body to allow members of the public to speak at 
its meetings. 
 
Example 1: 
 
A county manager needs the immediate 
approval of the board of county commissioners 
before executing a contract and calls the 
commissioners individually by telephone to 
secure such approval. Such a telephone poll as 
a substitute for official board action violates the 
intent of the Act. However, the board may avoid 
such hazards if it discusses the anticipated 
contract at a properly convened meeting and 
delegates to the county manager, its chief 
administrative officer, the authority to execute 
in the board’s name. The county manager is not 
absolutely precluded from telephoning 
individual commissioners. The telephone poll is 
improper in this example because it is used to 
secure the approval of or final action by the 
board outside of an open meeting. 
 
Example 2: 
 
The city council is contemplating an ordinance 
adopting an 11:00 p.m. curfew for all persons 
under 18 years of age. Hundreds of residents 
attend the first meeting on the ordinance, 
carrying placards for and against it. The 
audience becomes loud and agitated and the 
local police remove several people for making 
threats against the council. The meeting lasts 
until 2:15 a.m. At the next meeting on the 
ordinance, the council limits presentations to 
those persons whose remarks are submitted to 
the council five days in advance of the meeting 
and places a five minute limit on such remarks. 

 
Such restrictions are permitted. The Act 
requires only that persons be permitted to 
“attend and listen.” An open public meeting is 



Office of the Attorney General State of New Mexico

 

 

 7

not necessarily an open forum and, so long as 
the Act is complied with, public bodies may 
limit or not allow public debate and may take 
steps necessary to maintain public order. 
 
Commentary 
 
The courts and the legislature are excluded 
from the provisions of the Act that apply to 
other public bodies. Provisions of the Act 
specifically applicable to the legislature are 
discussed in Section IV. 
 
Example 3: 
 
The Disciplinary Board established by the 
State Supreme Court to investigate attorney 
misconduct holds a meeting to discuss hearing 
procedures. Because the Board is established 
by the Supreme Court and is an agency of the 
court, it is not subject to the Act under the 
express exemption for courts. Although exempt 
from the Act’s coverage, the Supreme Court is 
free to promulgate regulations covering 
whether and when the Board’s meetings are 
open to the public and requirements for public 
notice if it so chooses. 
 
Commentary 
 
As a policy statement, Subsection A generally 
sets forth the spirit or intent of The Law and 
serves as the guiding principle to be followed 
in applying the particular provisions of the 
Act. Where a situation is not specifically 
covered by the Act, doubt as to the proper 
course of action should be resolved in favor of 
openness whenever possible. Compliance with 
the Act is not just a matter of adhering to the 
Act’s specific requirements, but contemplates 
a more flexible obligation of public bodies to 
open their deliberations to public scrutiny. 
 

B. Public Meetings Subject to the Act 
 
The Law 
 
All meetings of a quorum of members of 
any board, commission, administrative 

adjudicatory body or other policymaking 
body of any state agency, any agency or 
authority of any county, municipality, 
district or any political subdivision, held for 
the purpose of formulating public policy, 
including the development of personnel 
policy, rules, regulations or ordinances, 
discussing public business or for the 
purpose of taking any action within the 
authority of or the delegated authority of 
any board, commission or other 
policymaking body are declared to be 
public meetings open to the public at all 
times, except as otherwise provided in the 
constitution of New Mexico or the Open 
Meetings Act.  No public meeting once 
convened that is otherwise required to be 
open pursuant to the Open Meetings Act 
shall be closed or dissolved into small 
groups or committees for the purpose of 
permitting the closing of the meeting. 
 
Commentary 
 
This Subsection defines those meetings that 
are required to be open to the public, unless 
otherwise excepted from this requirement by 
the Constitution or another provision of the 
Act or an express and unavoidable conflict 
with more specific language in another law. 
The provisions of the Act apply to any meeting 
of a quorum of a policymaking public body 
held for the purpose of: 
 
 (a) formulating public policy; 
  
 (b) discussing public business; or 
  
 (c) taking any action that the body has 
 authority to take. 
 
1. Rolling Quorums 
 
The Act’s requirement for open, public 
meetings applies to any discussion of public 
business among a quorum of a public body’s 
members. Usually, a quorum of a public 
body’s members meets together to discuss 
public business or take action. However, a 
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quorum may exist for purposes of the Act even 
when the members are not physically present 
together at the same time and place. For 
example, if three members of a five member 
board discuss public business in a series of 
telephone or email conversations, the 
discussion is a meeting of a quorum. This is 
sometimes referred to as a “rolling” or 
“walking” quorum. The use of a rolling 
quorum to discuss public business or take 
action violates the Act because it constitutes a 
meeting of a quorum of the public body’s 
members outside of a properly noticed, public 
meeting. 
 
Example 4: 
 
Mr. Green and Ms. Thomas, two members of 
the five-member board of directors for the ZZZ 
Domestic Mutual Water Users Association (a 
public body established under the Sanitary 
Projects Act), have a telephone conversation 
during which they decide that the board should 
discharge the Association’s executive director. 
Mr. Green writes a letter to the director 
terminating her employment, signs the letter 
and passes it on to Ms. Thomas. Ms. Thomas 
signs the letter and delivers it to a third board 
member, who signs it and delivers it to a 
fourth board member for his signature. The 
fifth board member does not participate in the 
termination action. 
 
The board’s action violates the Act. The letter 
discharging the executive director and signed 
by four of the board members amounts to 
action by a quorum of the board outside of a 
properly noticed and conducted public 
meeting. It makes no difference for purposes of 
the Act that the four members who made up the 
quorum were not together in the same place 
when they discussed and signed the letter. 
 
Example 5: 
 
Mr. Jones and Mr. Smith both serve on a 
board of county commissioners and constitute 
a quorum of that board. Jones and Smith are 
also in the same business and frequently run 

into each other in the course of a business day. 
Moreover, they are friends and see each other 
at various social functions. The Act is not 
intended to alter the business or social 
relationships of these men so long as they are 
not meeting in their capacity as county 
commissioners for the purpose of conducting 
public business. Should public business arise 
in such business or social settings, the two men 
should avoid discussing the matter between 
themselves. Rather, the matter should be 
raised, discussed and decided in an open 
meeting of the board. 
 
2. Policymaking Bodies 
 
 a. Administrative Adjudicatory Bodies 
 
The Act broadly covers every kind of  
public body that can be characterized  
as “policymaking,” including those that  
perform administrative adjudicatory functions. 
Administrative adjudicatory functions generally 
include holding trial-type hearings to consider 
facts and reaching conclusions regarding 
individual legal rights, duties or privileges. 
 
 b. Committees 
 
The Act specifically refers only to meetings of 
a quorum of the members of a public body. 
Meetings of a committee of a public body that 
is composed of less than a quorum of the 
members or of non-members of the public 
body may not be subject to the provisions of 
the Act if the committee engages solely in 
fact-finding, simply executes the policy 
decisions or final actions of the public body 
and does not otherwise act as a policymaking 
body. 
 
A committee established for fact-finding 
purposes by a board or commission should be 
distinguished from committees created by 
statute performing the same functions. A 
committee created by statute is a public body 
subject to the Open Meetings Act because the 
legislature considered the committee’s 
functions important enough to provide it with a 
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separate existence as a public body, and 
because the committee is not simply created by 
a public body as a means to carry out that 
body’s business.  
 
In some situations, even a non-statutory 
committee appointed by a public body may 
constitute a “policymaking body” subject to 
the Act if it makes any decisions on behalf of, 
formulates recommendations that are binding 
in any legal or practical way on, or otherwise 
establishes policy for the public body. A 
public body may not evade its obligations 
under the Act by delegating its responsibilities 
for making decisions and taking final action to 
a committee. This is true even when the public 
body delegates its authority for holding a 
meeting or hearing to a single individual. If a 
hearing would be subject to the Act if 
convened by the public body, the hearing 
cannot be closed simply because the public 
body appoints a single hearing officer to hold 
the hearing in its place.  
 
Excepted from this rule are hearing officers 
specifically authorized by statute. In those 
situations, the legislature has placed 
responsibility for holding a hearing with either 
the public body or the hearing officer, and the 
hearing officer’s authority to hold a hearing is 
not based solely on delegation by the public 
body. Because, under these circumstances, the 
hearing officer acts under separate authority 
rather than as a replacement for the public 
body and because such a statutory hearing 
officer is not itself a public body, a hearing 
held by the hearing officer would not be 
subject to the Act. However, provisions of law 
other than the Open Meetings Act may apply 
and require the proceedings to be open. For 
example, all hearings under the Uniform 
Licensing Act, including those conducted by a 
hearing officer, must be open to the public. See 
NMSA 1978, Section 61-1-7. 
 
Of course, where the chief policymaking 
official of an agency is a single individual, the 
Act does not apply because the official is not a 
public body, complete decision making 

authority is vested solely in the official, and no 
deliberation or vote is necessary for effective 
action. 
 
Example 6: 
 
The governor, the superintendent of insurance 
and the chief of the state police get together to 
discuss issues about which the three are 
concerned. These persons, although public 
officials, do not constitute a “public body” 
and, therefore, their meeting is not subject to 
the provisions of the Act. 
 
Example 7: 
 
The parents in a school district have been 
asked by the superintendent to form a group to 
study the district’s athletic programs and make 
recommendations to the school board. The 
group’s recommendations are not binding on 
the board. Because they act solely in an 
advisory capacity, and have no authority to 
make decisions on behalf of the board, the 
parents do not constitute a policymaking body 
of the school district and their meetings are 
not subject to the provisions of the Act. 
 
Example 8: 
 
Three members of an eight-member state 
licensing board are appointed by the chairman 
as a committee to decide on a final budget. 
The committee is not given specific budgetary 
instructions by the board and the committee 
members use their discretion regarding the 
specific allocations in the budget. Since the 
committee independently develops a budget for 
the board, the budget discussions conducted 
and decisions made by the committee are 
meetings of a policymaking body subject to the 
Act’s requirements. 
 
Example 9: 
 
The Public Regulation Commission is a full- 
time salaried commission regularly engaged in 
the conduct of public business, i.e., utility rate 
regulation. Because the Commission is 



Office of the Attorney General State of New Mexico

 

 

 10

authorized to take final action and formulate 
policy, any meeting of a quorum of the 
members at which public business is discussed, 
even where no action is taken or policy 
actually formulated, is subject to the 
provisions of the Act. 
  
Example 10: 
 
A private non-profit health services 
corporation receives state and federal funding 
for its program. Unless a specific contractual 
provision or a statutory mandate independent 
of the Act imposes the duty of open meetings, a 
meeting of a quorum of the board of directors 
of the corporation is not subject to the 
provisions of the Act because the board of 
directors is not a board of the state, county, 
district or other political subdivision. 
 
Example 11: 
 
A cabinet secretary regularly meets with his 
key staff on Monday mornings to go over 
department affairs. From time to time, he may 
also invite interested legislators and persons 
from the private sector to advise him and his 
staff on particular matters. The decision-
making authority of the department is 
nevertheless vested in the secretary, and the 
assembled Monday group, although 
influential, remains advisory. These meetings, 
therefore, are not subject to the Act. 
 
Example 12: 
 
A board of county commissioners is 
specifically required by statute to issue a 
particular order upon the occurrence of 
certain conditions. The duty to issue the order 
is purely ministerial; i.e., the board may not 
exercise any discretion or independent 
judgment. No decision or deliberation of the 
board is necessary or permitted. The board, at 
a meeting properly convened according to the 
Act, may authorize one member or an 
administrator to issue the order when the 
requisite conditions occur, and the official 
action may be taken without a subsequent 

meeting that would otherwise be subject to the 
Act. 
 
Example 13: 
 
Pursuant to its constitution, the board of 
regents of a state university delegates its 
policymaking authority to decide post-
graduate curricula to the faculty senate of the 
respective post-graduate departments. 
Meetings of the faculty senate for the purpose 
of exercising that authority are subject to the 
Act. 
 
Example 14: 
 
A five-member city council creates an 
“advisory committee” composed of two city 
council members and other city officials to 
evaluate bidders on city contracts and to 
recommend a limited number of the bidders to 
the city council for final selection. By 
delegating authority to the committee to 
narrow the choices of potential contractors for 
the council’s consideration, the city council 
vests the committee with decision-making 
authority and subjects its meetings to the Act’s 
requirements. 
 
Example 15: 
 
A state commission establishes a search 
committee composed of experts in the field 
regulated by the commission to review and 
evaluate applications for positions on the 
commission’s staff. A provision in the 
commission’s by-laws provides that the search 
committee’s final recommendation on whom to 
hire is binding on the commission unless the 
commission receives reliable information from 
an independent source affecting the finalist’s 
qualifications. Because the commission has 
delegated virtually all of its decision-making 
authority to the search committee, the 
committee’s meetings are subject to the Act. 
 
If the search committee’s recommendations 
were not expressly binding on the commission, 
but the commission routinely adopted the 
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committee’s final recommendation without 
reviewing the other applicants, the 
committee’s meetings still would be subject to 
the Act. Although not required to by any 
express provision, the commission, as a matter 
of practice, would be delegating to the 
committee its authority to select employees. 
 
Example 16: 
 
A state board appoints a committee composed 
of two board members (less than a quorum of 
the board) and several members of the public 
to draft proposed regulations in accordance 
with the board’s instructions regarding the 
substance of the regulations. The board will 
review the proposed regulations, make all final 
decisions regarding the text of the regulations 
and determine whether to hold a public 
hearing on them. Provided the committee is 
not statutorily created and charged with 
drafting regulations for the board, meetings of 
the committee to draft the regulations will not 
be subject to the Act. 
 
Example 17: 
 
Pursuant to statute, two incorporated villages 
establish an intercommunity water supply 
association empowered to provide a supply of 
water to the villages’ inhabitants. The villages 
are the association’s only members and each 
village appoints three persons to serve at its 
pleasure as commissioners of the association. 
To fulfill its duties, the association is granted 
certain government powers, including the 
power of eminent domain. Because it is formed 
by public bodies and is authorized to perform 
certain functions on behalf of those bodies, the 
association also is a public body subject to the 
Act. 

 
C. Telephone Conferences 
 
The Law 
 
If otherwise allowed by law or rule of the 
public body, a member of a public body 
may participate in a meeting of the public 

body by means of a conference telephone or 
other similar communications equipment 
when it is otherwise difficult or impossible 
for the member to attend the meeting in 
person, provided that each member 
participating by conference telephone can 
be identified when speaking, all participants 
are able to hear each other at the same time 
and members of the public attending the 
meeting are able to hear any member of the 
public body who speaks during the meeting. 
 
Commentary 
 
This provision sets forth requirements for 
members of a public body who attend a 
meeting by conference call. The Act does not 
itself authorize attendance by telephone. But if 
members of a public body have independent 
authority by law or regulation to participate in 
meetings by telephone, the requirements will 
apply. 
 
Example 18: 
 
The state student loan authority is granted the 
same powers as those exercised by nonprofit 
organizations incorporated under state law. 
The Nonprofit Corporation Act allows a 
nonprofit’s board of directors to “participate 
in a meeting … by means of a conference 
telephone or similar communications 
equipment” and provides that “participation 
by such means shall constitute presence in 
person at a meeting.” This law authorizes a 
member of the authority’s governing board 
who is unable to attend a meeting in person to 
participate by conference telephone if the 
requirements of the Open Meetings Act are 
met. 
 
Commentary 
 
Even where attendance by telephone is 
allowed, it would defeat the purposes of the 
Open Meetings Act if this were done by a 
large number of board members. That is why 
the legislature provided that participation by 
telephone conference may occur only when 
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“difficult or impossible.” Thus, in all cases 
where it is possible, members of a public body 
should attend meetings in person. Participation 
by telephone should occur only when 
circumstances beyond the member’s control 
would make attendance in person extremely 
burdensome. The provision is not intended to 
encourage participation by telephone in cases 
where personal attendance would be merely 
inconvenient or would be more efficient or 
economical for the public body. 

D. Notice Requirements

The Law 

Any meetings at which the discussion or 
adoption of any proposed resolution, rule, 
regulation or formal action occurs and at 
which a majority or quorum of the body is 
in attendance, and any closed meetings, 
shall be held only after reasonable notice to 
the public. The affected body shall 
determine at least annually in a public 
meeting what notice for a public meeting is 
reasonable when applied to that body. That 
notice shall include broadcast stations 
licensed by the federal communications 
commission and newspapers of general 
circulation that have provided a written 
request for such notice. 

Commentary 

This Subsection requires that reasonable notice 
be given of public meetings at which proposed 
rules, regulations, resolutions or formal action 
will be discussed or adopted. In effect, this 
means a public body must give notice of all 
public meetings of a quorum of the public 
body. The notice must include licensed 
broadcast stations and newspapers of general 
circulation that have made a written request for 
notice of the public body’s meetings. 

Example 19: 

The governing body of an irrigation district 
wishes to call a special meeting to discuss an 

emergency situation resulting from flood 
damage. The action of simply calling a 
meeting is not formal action for purposes of 
the notice provisions of the Act, since 
requiring notice of a meeting to call a meeting 
is obviously impractical. This might be 
overcome by a policy of the public body 
authorizing the chairman or president to call 
such meetings as he or she deems necessary. 

Commentary 

This Subsection also requires each public body 
to determine its notice procedures at least once 
a year in a public meeting. Accordingly, each 
public body should adopt an annual resolution 
or other announcement at a regularly 
scheduled open meeting stating its procedure 
for giving notice of meetings. The Act does 
not impose any specific maximum or 
minimum requirements, and what constitutes 
reasonable notice may vary according to the 
type of meeting or public body. In general, 
however, a reasonable notice must adequately, 
accurately, and sufficiently in advance inform 
the public of the meeting’s time, place and 
date, and should be published or posted in a 
place and manner accessible to the public, 
such as a central location at the public body’s 
main office where the public is allowed, as 
well as on a web site if the public entity has 
one 

Example 20: 

The mayor of the Village of Las Ropas calls a 
special meeting of the Board of Trustees. The 
public meeting notice states that the meeting 
will be held the following Monday at 8:30 a.m. 
in the Village Hall. At 4:30 p.m. on the Friday 
preceding the meeting, the meeting notice is 
posted on the door of the Village Clerk’s office 
in the Village Hall. The Village Hall closes at 
5:00 p.m. on weekdays and is not open at all 
on weekends. The meeting notice is not 
reasonable for purposes of the Act because 
members of the public interested in attending 
the meeting have no meaningful opportunity to 
see the notice before the meeting.
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Commentary 

In most circumstances, the Attorney General 
will consider reasonable a notice procedure 
providing ten days advance notice for regular 
meetings, three days prior notice for special 
meetings and twenty-four hours advance 
notice for emergency meetings. If a public 
body meets regularly on a specific date, time 
and place, e.g., the second Wednesday of each 
month at 7:00 p.m. at the city auditorium, the 
public body need not provide ten days advance 
notice for each individual meeting as long as 
the public body sets forth the requisite 
information in the public body’s notice 
resolution and makes the resolution available 
to the public. 

Regardless of whether a meeting is a regular, 
special or emergency meeting, the Act requires 
the public body to provide notice that was 
given as far in advance as reasonably possible 
under the circumstances involved. For 
example, an “emergency meeting” called with 
little or no notice must involve issues that 
could not have been anticipated and which, if 
not addressed immediately by the public body, 
will threaten the health, safety or property of 
its citizens, or likely result in substantial 
financial loss to the public body. 

Example 21: 

With only one hour’s advance notice, a mayor 
calls an “emergency meeting” of the town’s 
governing board to discuss the purchase of a 
building. The building’s owner has indicated 
that unless the town council decides to 
purchase the building in twenty-four hours, he 
will offer it to someone else. While the town 
has no particular need for the building, the 
mayor thinks it is a good deal. The town’s 
open meetings resolution requires ten days 
notice for regular meetings, three days notice 
for special meetings, and twenty-four hours 
notice, if possible, for emergency meetings. 
The notice given for the meeting is 
unreasonable because the circumstances 
justifying an emergency meeting are not 
present. 

Commentary 

The next example illustrates a resolution 
containing notice procedures that generally 
will be considered reasonable. (NOTE:  
Paragraph 7 of the model resolution is 
intended to comply with the requirements of 
the federal Americans With Disabilities Act 
(“ADA”). It is not required by the Open 
Meetings Act, but we recommend that public 
bodies subject to the ADA include such a 
notice in their notice resolutions.) 

Example 22: 

[NAME OF COMMISSION, BOARD OR 
AGENCY] RESOLUTION NO. _________ 

WHEREAS, THE _______________________ 
met in regular session at _________________ 
on ___________________, 20__, at 
________, a.m./p.m., as required by law; and 

WHEREAS, Section 10-15-1(B) of the Open 
Meetings Act (NMSA 1978, Sections 10-15-1 
to -4) states that, except as may be otherwise 
provided in the Constitution or the provisions 
of the Open Meetings Act, all meetings of a 
quorum of members of any board, council, 
commission, administrative adjudicatory body 
or other policymaking body of any state or 
local public agency held for the purpose of 
formulating public policy, discussing public 
business or for the purpose of taking any 
action within the authority of or the delegated 
authority of such body, are declared to be 
public meetings open to the public at all times; 
and 

WHEREAS, any meetings subject to the Open 
Meetings Act at which the discussion or 
adoption of any proposed resolution, rule, 
regulation or formal action occurs shall be 
held only after reasonable notice to the public; 
and 

WHEREAS, Section 10-15-1(D) of the Open 
Meetings Act requires the________________ 
______________ to determine annually what 



Office of the Attorney General State of New Mexico

14

constitutes reasonable notice of its public 
meetings; 

NOW, THEREFORE, BE IT RESOLVED by 
___________________________ that: 

1. All meetings shall be held at ___________
_________________________ at _______,
a.m./p.m., or as indicated in the meeting
notice.

2. Unless otherwise specified, regular
meetings shall be held each month on
_____________. The agenda will be available
at least seventy-two hours prior to the meeting
from ______________________, whose office
is located in                                , New Mexico.
The agenda will also be posted at the offices of
_____________ and on the ______
________’s website at www.__________.

3. Notice of regular meetings other than those
described in Paragraph 2 will be given ten
days in advance of the meeting date. The
notice will include a copy of the agenda or
information on how a copy of the agenda may
be obtained. If not included in the notice, the
agenda will be available at least seventy-two
hours before the meeting and posted on the
________________________’s website at
www.________.

4. Special meetings may be called by the
Chairman or a majority of the members upon
three days notice. The notice for a special
meeting shall include an agenda for the
meeting or information on how a copy of the
agenda may be obtained a copy of the agenda.
The agenda will be available at least seventy-
two hours before the meeting and posted on
the ___________________’s website at
www.________.

5. Emergency meetings will be called only
under unforeseen circumstances that demand
immediate action to protect the health, safety
and property of citizens or to protect the
public body from substantial financial loss.
The ___________________ will avoid

emergency meetings whenever possible. 
Emergency meetings may be called by the 
Chairman or a majority of the members with 
twenty-four hours prior notice, unless threat of 
personal injury or property damage requires 
less notice. The notice for all emergency 
meetings shall include an agenda for the 
meeting or information on how the public may 
obtain a copy of the agenda. Within ten days of 
taking action on an emergency matter, the 
_____________ will notify the Attorney 
General’s Office.  

6. For the purposes of regular meetings
described in Paragraph 3 of this resolution,
notice requirements are met if notice of the
date, time, place and agenda is placed in
newspapers of general circulation in the state
and posted in the following locations:
_____________________. Copies of the
written notice shall also be mailed to those
broadcast stations licensed by the Federal
Communications Commission and newspapers
of general circulation that have made a written
request for notice of public meetings.

7. For the purposes of special meetings and
emergency meetings described in Paragraphs
4 and 5, notice requirements are met if notice
of the date, time, place and agenda is provided
by telephone to newspapers of general
circulation in the state and posted in the
offices of _____________. Telephone notice
also shall be given to those broadcast stations
licensed by the Federal Communications
Commission and newspapers of general
circulation that have made a written request
for notice of public meetings.

8. In addition to the information specified
above, all notices shall include the following
language:

If you are an individual with a disability 
who is in need of a reader, amplifier, 
qualified sign language interpreter, 
or any other form of auxiliary aid or 
service to attend or participate in the 
hearing or meeting, please contact 
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________________ at _______________ 
at  least one (1) week prior to the meeting 
or as soon as possible. Public documents, 
including the agenda and minutes, can be 
provided in various accessible formats. 
Please contact ______________ at 
_____________ if a summary or other 
type of accessible format is needed. 
 

9. The _________________________ may close 
a meeting to the public only if the subject matter 
of such discussion or action is excepted from the 
open meeting requirement under Section 10-15-
1(H) of the Open Meetings Act. 
 
(a) If any meeting is closed during an open 
meeting, such closure shall be approved by a 
majority vote of a quorum of the 
_______________ taken during the open 
meeting. The authority for the closed meeting 
and the subjects to be discussed shall be stated 
with reasonable specificity in the motion to 
close and the vote of each individual member on 
the motion to close shall be recorded in the 
minutes. Only those subjects specified in the 
motion may be discussed in the closed meeting. 
 
(b) If a closed meeting is conducted when the 
__________________ is not in an open 
meeting, the closed meeting shall not be held 
until public notice, appropriate under the 
circumstances, stating the specific provision of 
law authorizing the closed meeting and the 
subjects to be discussed with reasonable 
specificity, is given to the members and to the 
general public. 
 
(c) Following completion of any closed meeting, 
the minutes of the open meeting that was closed, 
or the minutes of the next open meeting if the 
closed meeting was separately scheduled, shall 
state whether the matters discussed in the closed 
meeting were limited only to those specified in 
the motion or notice for closure. 
 
(d) Except as provided in Section 10-15-1(H) of 
the Open Meetings Act, any action taken as a 
result of discussions in a closed meeting shall be 
made by vote of the ______________  in an 

open public meeting. Passed by the _________ 
___________ this ___ day of _________, 20__. 
 
Commentary 
 
As indicated in the model notice resolution set 
forth above in Example 22, meeting notices 
must include specified information about 
agendas and all meetings, including closed 
meetings, require advance notice to the public. 
The specific provisions of the agenda 
requirements and procedures for closing 
meetings will be discussed below. 
 

E. Reconvened Meetings 
 
The Law 
 
A public body may recess and reconvene a 
meeting to a day subsequent to that stated in 
the meeting notice if, prior to recessing, the 
public body specifies the date, time and place 
for continuation of the meeting, and, 
immediately following the recessed meeting, 
posts notice of the date, time and place for 
the reconvened meeting on or near the door 
of the place where the original meeting was 
held and in at least one other location 
appropriate to provide public notice of the 
continuation of the meeting. Only matters 
appearing on the agenda of the original 
meeting may be discussed at the reconvened 
meeting. 
 
Commentary 
 
Sometimes, a public body may convene a 
meeting and then, because of the length of the 
meeting or other circumstances, be forced to 
recess and continue the meeting on another day. 
If this happens, the public body, before 
recessing the meeting, must state the date, time 
and place for continuation of the meeting. 
Immediately after the meeting is recessed, the 
public body also must post notice of the 
continuation on or near the door of the place 
where the meeting originated and in at least one 
other location where it is likely that people 
interested in attending the meeting will see the 
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notice. The public body may not discuss items 
at the reconvened meeting that were not on the 
agenda of the original meeting. 
 
Example 23: 
 
A municipal zoning commission holds a hearing 
on a variance request. More people than 
anticipated appear to provide testimony for and 
against the variance. The commission wants to 
be sure that it receives input from all interested 
parties. At midnight, there are still several 
people left who wish to testify. The commission 
votes to recess the meeting and, before 
recessing, announces that the meeting will be 
reconvened the following day at 5:30 p.m. in the 
same room. After the meeting is recessed, a 
notice stating that the meeting will reconvene at 
the specified date, time and place is posted next 
to the door of the place where the meeting was 
held and on the bulletin board outside the 
commission’s offices. 
 
Example 24: 
 
A state board holds a meeting that is interrupted 
by a bomb threat in the building. A search of the 
building reveals that the threat was a crank call, 
but the search takes two hours to complete. 
When they return to the meeting, the board 
members realize that they do not have time to 
discuss the last item on the agenda. They vote to 
reconvene the meeting two days later and 
comply with the requisite notice requirements. 
The next day, the board’s administrator 
contacts the chair to request a meeting to decide 
on the purchase of office equipment. Although 
the board plans to reconvene the following day, 
it cannot discuss the purchase because it was 
not on the original meeting’s agenda and is not 
an emergency. Instead, the chair must call a 
separate special meeting to discuss the purchase 
or wait to discuss the purchase at the next 
regular meeting. 
 

F. Agenda 
 
The Law 
 

Meeting notices shall include an agenda 
containing a list of specific items of business 
to be discussed or transacted at the meeting 
or information on how the public may obtain 
a copy of such an agenda. Except in the case 
of an emergency or in the case of a public 
body that ordinarily meets more frequently 
than once per week, at least seventy-two 
hours (72) hours prior to the meeting, the 
agenda shall be available to the public and 
posted on the public body’s web site, if one is 
maintained. A public body that ordinarily 
meets more frequently than once per week 
shall post a draft agenda at least seventy-two 
(72) hours prior to the meeting and a final 
agenda at least thirty-six (36) hours prior to 
the meeting. Except for emergency matters, a 
public body shall take action only on items 
appearing on the agenda. For purposes of 
this Subsection, an “emergency” refers to 
unforeseen circumstances that, if not 
addressed immediately by the public body, 
will likely result in injury or damage to 
persons or property or substantial financial 
loss to the public body. Within ten days of 
taking action on an emergency matter, the 
public body shall report to the attorney 
general’s office the action taken and the 
circumstances creating the emergency; 
provided that the requirement to report to 
the attorney general is waived upon the 
declaration of a state or national emergency. 
 
1. Seventy-Two Hour Requirement 
 
Public bodies must include an agenda in their 
meeting notices or information on where a copy 
of the agenda may be obtained. With two 
exceptions, a public body must make the agenda 
available to the public at least 72 hours before a 
meeting. The 72-hour requirement applies 
regardless of whether it includes a Saturday, 
Sunday or holiday. For example, a public body 
holding a meeting on a Monday at 9:00 a.m. 
would meet the 72-hour requirement if it made 
the agenda available on Friday by 9:00 a.m. 
 
The exceptions to the 72-hour requirement 
apply to: (1) meetings held to address an 
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emergency, which are discussed in more detail 
below, and (2) public bodies that ordinarily 
meet more than once a week. Those public 
bodies must post a draft agenda at least 72 hours 
before a meeting and a final agenda at least 36 
hours before the meeting.  
 
2. Action on Agenda Items  
 
A public body may discuss a matter, but cannot 
take action, unless the matter is listed as a 
specific item of business on the agenda. Action 
on items that are not listed on the agenda for a 
meeting must be taken at a subsequent special or 
regular meeting. 

 
Example 25: 
 
A mutual domestic water users association 
reserves an hour of its regular board meeting 
for public comment. During the public comment 
portion of a meeting, a member of the 
association complains about frequent 
interruptions in water service. The topic was not 
listed on the agenda for the meeting. If they 
choose, the board members may discuss options 
for addressing the complaint, but must delay 
any action on it until a subsequent meeting after 
the issue is listed on the agenda available to the 
public seventy-two  hours before the meeting.  
 
3. Specific Agenda Items 
 
The agenda must contain a list of “specific 
items” of business to be discussed or transacted 
at the meeting. The requirement for a list of 
specific items of business ensures that interested 
members of the public are given reasonable 
notice about the topics a public body plans on 
discussing or addressing at a meeting. A public 
body should avoid describing agenda items in 
general, broad or vague terms, which might be 
interpreted as an attempt to mislead the public 
about the business the public body intends to 
transact. This is an especially important 
consideration when a public body intends to act 
on an agenda item. 
 
 

Example 26: 
 
The agenda for a school board meeting contains 
the following items of business: 
  1. Old Business 
  2. New Business 
 a. vending machines in the 
     cafeteria  
 b. personnel matters 
 
Under item 1, the board discusses and acts on 
three contracts. Under item 2(a), the board 
discusses and votes to allow vending machines 
in the middle school cafeteria. Under item2(b), 
the board dismisses the director of the district’s 
administrative office and reorganizes the 
remaining staff positions. The board’s vote 
under item 2(a) is proper. In contrast, the 
board’s actions under items 1 and 2(b) violate 
the Act because those items were not listed as 
“specific items of business” on the agenda, as 
required by the Act. Items 1 and 2(b) are 
described in such general and vague terms that 
they do not give the public a reasonably clear 
idea about the actions the board intended to 
take at the meeting. 
 
Commentary 
 
The Act relaxes the agenda requirement in cases 
of emergency. The public body must still 
provide an agenda for an emergency meeting, 
but it need not be available twenty-four hours 
before the meeting. In addition, if an emergency 
matter arises too late to appear on a meeting’s 
agenda, the public body is permitted to discuss 
and take action on the matter. For purposes of 
the agenda requirements, an “emergency” is a 
matter that could not be foreseen by the public 
body and that requires immediate attention by 
the public body to avoid imminent personal 
injury or property damage or substantial 
financial loss to the public body. 
 
Example 27: 
 
One hour before its regular meeting, a county 
commission is informed by the president of the 
bank holding deposits of county funds that the 
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bank is about to fail. Because of certain 
accounting procedures, the commission’s 
deposits at the bank for the day total $50,000 
above the amount covered by federal deposit 
insurance. The county commission may consider 
and act on the matter at its regular meeting to 
avoid the $50,000 loss. 
 
Example 28: 
 
A local school board calls a special meeting 
with three days notice. The meeting notice states 
that the only item to be discussed is the need for 
updated instructional materials for the 
following school year. The school board is not 
required to do anything else to comply with the 
agenda requirement of the Act. 
 
Commentary 
 
When a public body takes action on an 
emergency matter, it has ten days to report to 
the Office of the Attorney General. The report 
must include the action taken and the 
circumstances creating the emergency. Once it 
receives the report, the Office of the Attorney 
General will evaluate whether the public body 
properly treated the matter as an emergency for 
purposes of the Act’s agenda requirements.  
 
When a state or national emergency has been 
declared, the Act waives the requirement to 
report to the attorney general. 
 

G. Minutes 
 
The Law 
 
The board, commission or other 
policymaking body shall keep written 
minutes of all its meetings. The minutes shall 
include at a minimum the date, time and 
place of the meeting, the names of members 
in attendance and those absent, the substance 
of the proposals considered and a record of 
any decisions and votes taken that show how 
each member voted. All minutes are open to 
public inspection. Draft minutes shall be 
prepared within ten working days after the 

meeting and shall be approved, amended or 
disapproved at the next meeting where a 
quorum is present. Minutes shall not become 
official until approved by the policymaking 
body. 
 
Commentary 
 
All public bodies subject to the provisions of 
this Act are required to keep written minutes of 
all open meetings. (As discussed in the next 
section, minutes need not be kept during closed 
sessions.) Minutes of open meetings shall record 
at least the following information: 
 
 (a) the date, time and place of the meeting;  
 (b) the names of all members of the public 
  body in attendance and a list of those 
  members absent; 
 (c) a statement of what proposals were  
  considered; and  
 (d) a record of any decisions made by the 
  public body and of how each member 
  voted. 
 
This means that minutes must contain a 
description of the subject of all discussions had 
by the body, even if no action is taken or 
considered. The description may be a concise, 
but accurate, statement of the subject matter 
discussed and does not have to be a verbatim 
account of who said what. It may be useful, 
although it is not required, to also record in the 
minutes the other persons invited or present who 
participate in the deliberations. 
 
A draft copy of the minutes is required to be 
prepared within ten working days of the 
meeting. Draft copies of minutes must be 
available for public inspection and should 
clearly indicate on the draft that they are not the 
official minutes and are subject to approval by 
the public body. 
 
The public body must approve, amend or 
disapprove draft minutes at the next meeting of 
a quorum, and the minutes are not official until 
they are approved. Official minutes open to 
public inspection under this Subsection are also 
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subject to public inspection under the Inspection 
of Public Records Act, NMSA 1978, Sections 
14-2-1 to -12. 
 
Example 29: 
 
A quorum of the members of a state commission 
meet with the commission’s staff to discuss some 
technical matters related to internal 
management. The matters discussed are not 
exempted by the Act from the open meetings 
requirement. The discussions conducted by a 
quorum of the commission constitute the 
discussion of public business and minutes must 
be kept. 
 
Commentary 
 
The statute’s requirement that the minutes 
record how the members voted on proposals 
does not require a roll call on each vote, 
providing the vote of each member may be 
ascertained. Thus, a unanimous vote need not be 
recorded by listing the members. Where the vote 
is not unanimous, minutes that state “four 
members in favor, Mr. Jones against the 
motion” adequately reflects how the members 
voted as long as the minutes also list the 
members in attendance. If a vote taken by roll 
call is required in a particular situation by the 
rules of parliamentary procedure or otherwise, 
the minutes should record the vote of each 
individual member. The Act’s requirement that 
the minutes show how each member voted on a 
matter decided by the public body precludes the 
members from voting anonymously. 
 
Example 30: 
 
At a regular open meeting, the State Astronomy 
Board elects a chairperson. The members want 
to vote on the nominees by secret ballot. This is 
not allowed by the Act because the minutes must 
reflect how each member voted. 
 

H. Exceptions 
 
The Law 
 

The provisions of Subsections A, B and G of 
this section do not apply to... 
Commentary 
 
Subsection H prescribes the circumstances 
under which certain meetings or portions of 
meetings are not subject to the open meetings 
and minute-taking requirements of the Open 
Meetings Act. Because the basic policy 
established by the Act favors open meetings, the 
Act must be strictly followed when meetings are 
to be closed. As a general rule, meetings may 
only be closed when the matter to be considered 
falls within one of the enumerated exceptions 
defined in the Act and discussed in detail below. 
 
A few closures may be implied from or required 
by other laws or constitutional principles that 
specifically or necessarily preserve the 
confidentiality of certain information. Aside 
from these limited circumstances, however, no 
exception to the Open Meetings Act can be 
implied. The following examples illustrate such 
laws. 
 
Example 31: 
 
Section 12-6-5 of the Audit Act provides that an 
audit report does not become a public record, 
i.e., subject to public inspection, until five days 
after the auditor releases it to the audited 
agency. Where the agency being audited is 
governed by a public body subject to the Open 
Meetings Act and where release of the report 
occurs at an exit conference at which a quorum 
of the members of the body is present, such exit 
conference need not be open to the public in 
order to preserve the confidentiality of the 
information protected by Section 12-6-5. 
 
Example 32: 
 
Section 61-1-7 of the Uniform Licensing Act 
provides that hearings generally shall be open 
to the public, but gives a board authority to hold 
a closed hearing “in cases in which any 
constitutional right of privacy of an applicant or 
licensee may be irreparably damaged ... if the 
board ... so desires and states the reasons for 
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this decision in the record.” This provision is 
consistent with the policy of the Open Meetings 
Act that permits closure when required by the 
constitution. Accordingly, a board may close a 
hearing pursuant to Section 61-1-7 if necessary 
to safeguard privacy interests protected by the 
New Mexico or United States Constitutions. 
 
Example 33: 
 
A state licensing board holds a hearing at which 
certain evidence to be presented is alleged to be 
constitutionally protected. The party making the 
allegation requests that the hearing be closed 
during the times the evidence is presented. The 
board should determine, through a procedure 
open to the public, whether disclosure would 
violate any constitutional rights. In making this 
determination, the board must apply the 
constitutional test appropriate to the rights 
asserted (e.g., in some circumstances the test 
involves balancing the harm to the party 
resulting from disclosure against the harm to 
the public and others from nondisclosure). If the 
board decides that disclosure will violate the 
party’s constitutional rights, the board can 
properly close those portions of any subsequent 
hearing that involve the protected evidence. 
 
Example 34: 
 
A city housing authority responsible for 
reviewing and approving applications for 
subsidized home loans for low-income families 
must necessarily consider the family’s financial 
records to determine if the family qualifies 
under the program. Although the housing 
authority is concerned with preserving the 
privacy of the applicants, the information 
required in order to establish eligibility for the 
loans is not protected and may be discussed in 
open meetings. As there is no basis for closing 
the meetings, the housing authority should 
respect the privacy of the applicants by asking 
only for the specific information required by the 
program and no more.  
 

1. Licensing 
 

The Law 

 

Meetings pertaining to issuance, suspension, 
renewal or revocation of a license except that 
a hearing at which evidence is offered or 
rebutted shall be open. All final actions on 
the issuance, suspension, renewal or 
revocation of a license shall be taken at an 
open meeting. 
 

Commentary 

 

This paragraph permits a public body to close a 
meeting to discuss certain matters pertaining to 
a particular license. Excepted are hearings 
conducted to present or rebut evidence in 
support of disciplinary action against a licensee, 
which must be open. The public body may close 
its meeting to deliberate, but all final actions 
concerning a license must be made in an open 
meeting.  
 
Boards subject to the Uniform Licensing Act or 
the Administrative Procedures Act must comply 
with applicable procedures required by those 
acts for the issuance, suspension, renewal or 
revocation of a license. 
 
Example 35: 
 
The State Board of Psychologist Examiners 
meets in closed session to discuss an applicant 
for a license to practice psychology. The 
applicant has failed the examination for 
professional practice in psychology required by 
statute. After its discussion, the Board opens the 
meeting and votes to deny the application. In 
this situation, the Uniform Licensing Act does 
not require a hearing, so the board’s action is 
proper. 
 
Example 36: 
 
To ensure that complaints against licensed 
practitioners are handled efficiently, the State 
Board of Medical Examiners establishes a 
complaint committee. The committee is charged 
with reviewing complaints made to the Board 
and deciding which complaints should be 
presented to the Board for possible action. To 
decide which complaints will be acted on by the 
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Board, the committee applies criteria 
established by the Board. Under these 
circumstances, the committee is executing 
rather than establishing Board policy and is not 
subject to the Act. 
 
2. Limited Personnel Matters 
 
The Law 
 
Limited personnel matters; provided that for 
purposes of the Open Meetings Act, “limited 
personnel matters” means the discussion of 
hiring, promotion, demotion, dismissal, 
assignment or resignation of or the 
investigation or consideration of complaints 
or charges against any individual public 
employee; provided further that this 
Subsection is not to be construed as to 
exempt final actions on personnel from being 
taken at open public meetings; nor does it 
preclude an aggrieved public employee from 
demanding a public hearing. Judicial 
candidates interviewed by any commission 
shall have the right to demand an open 
interview. 
 
Commentary 
 
This exception permits a public body to close 
meetings for the purpose of discussing certain 
matters concerning individual employees of the 
public body. Specifically, a public body may 
close a meeting to discuss the hiring, promotion, 
demotion, dismissal, assignment or resignation 
of an individual public employee or the 
investigation or consideration of complaints or 
charges against an individual public employee. 
A public body may also close a meeting for 
matters that are closely related to those 
specifically listed in the exception, such as 
performance appraisals and interviews with job 
candidates.  
 
The exception does not permit a public 
policymaking body to retreat into executive 
session to discuss personnel policies, 
procedures, budget items, and other issues not 
concerning the qualifications or performance of 

specific individuals. This point is emphasized in 
Section 10-15-1(B) of the Act (discussed 
above), which specifies that meetings of a 
public body held to formulate public policy 
“including the development of personnel policy, 
rules, regulations or ordinances” are open 
meetings. 
 
Example 37:  
 
A county commission wishes to discuss whether 
its budget permits it to hire additional staff. The 
meeting cannot be closed under the limited 
personnel matters exception because the 
commission is not considering an individual 
employee. 
 
Example 38: 
 
The governing body of a municipality is 
considering a contract to retain an attorney to 
represent the municipality on a part-time basis. 
The attorney is to be an independent contractor 
and not an employee of the municipality. This 
paragraph does not authorize closing a meeting 
of the governing body to select an attorney 
because the matter to be considered does not 
concern a public employee. 
 
Example 39: 
 
A local school board, pursuant to statutory 
authority, meets to appoint a person to fill a 
vacancy on the board. This paragraph does not 
authorize closing the meeting to consider that 
appointment because a board member is not an 
employee of the school district. 
 
Example 40: 
 
A city council meets to conduct a performance 
evaluation of the city manager. The evaluation 
may be conducted in a closed meeting. Although 
not expressly listed among the actions justifying 
closure under the limited personnel matters 
exception, it is closely related to the specified 
actions, all of which require discussion of an 
employee’s job performance and qualifications. 
For example, a performance evaluation likely 
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would provide the basis for any promotion, 
demotion, dismissal, assignment or resignation. 
 
Example 41: 
 
During its regular meeting, a state commission 
discusses a contract it has entered into with a 
person who happens to be employed by a nearby 
municipality. The state commission cannot close 
its meeting to discuss the contractor under the 
limited personnel matters exception. Although 
the contractor also is a public employee, she is 
not an employee of the state commission. This 
exception generally applies only to discussions 
about individuals employed by the public body 
invoking the exception. 
 
Commentary 
 
In all cases, a public body must take final action 
on a personnel matter falling within this 
exception in open session. This ensures that all 
final actions taken on personnel matters are 
announced publicly and the position of each 
member on the issue is recorded in the official 
minutes.  
 
Example 42: 
 
A school board meets to consider applicants for 
the position of superintendent. Discussion of the 
applicants’ qualifications is conducted in closed 
session but the final decision or vote of the 
board with respect to hiring one of the 
applicants as superintendent must be taken in 
open session. 
 
Example 43: 
 
An administrative licensing board meets in 
closed session to review complaints against the 
executive director. The board takes no action. 
Therefore, nothing needs to be presented by the 
board during open session. 
 
Commentary 
 
The exception states that it does not preclude an 
individual employee from demanding an open 

hearing. This provision does not confer the right 
to a hearing, but when an employee has a 
statutory or constitutional right to a hearing 
spelled out under another federal or state law, 
the public body cannot rely on the limited 
personnel matters exception to close the hearing 
if the employee wants it to be open. For 
example, the requirements of due process of 
law, a constitutional right, often mandate that 
before a right or privilege may be denied by a 
public body, the person possessing or seeking to 
acquire the right must be provided notice of the 
anticipated action and an opportunity to be 
heard prior to a final decision. If an employee of 
a public body is entitled to such a hearing before 
the public body can take disciplinary or other 
adverse action against the employee, the 
employee may demand and obtain an open 
hearing. Similarly, even if no law provides an 
employee with the right to a hearing, a public 
body that elects to give an employee the 
opportunity to be heard in connection with a 
personnel matter covered by the exception must 
conduct the hearing in open session at the 
employee’s request. 
 
Example 44: 
 
A board of county commissioners meets to 
discuss a complaint that a county building 
inspector had attempted to rob a private citizen 
while on duty. The board is considering 
disciplinary action but wishes to wait until law 
enforcement authorities have completed their 
investigation. The board meets, goes into 
executive session, and decides to suspend the 
employee with pay. The board takes action in 
open session. The employee demands an 
immediate open hearing, even though the county 
personnel policy does not provide for a hearing 
for suspension. If the commission is not required 
by its policies or the state and federal 
constitutions to conduct a hearing at this stage, 
no hearing need be granted. 
 
Example 45: 
 
An employee of AAA City is notified by her 
supervisor that she was to be terminated for 
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insubordination. Pursuant to the City’s 
personnel policies, the employee requests a 
post-disciplinary hearing before the City 
Council. By statute and under the City Charter, 
the City Council has the power to hire and 
discharge employees. The City Council 
delegates its authority to conduct the hearing to 
a hearing officer. The employee requests a 
public hearing. 
 
The City’s personnel policies give an employee 
who is discharged the right to a post-
disciplinary hearing at the employee’s request. 
Although an individual hearing officer is 
conducting the hearing, the hearing is subject to 
the Open Meetings Act because the hearing 
officer is exercising the City Council’s 
delegated authority to terminate employees. 
Accordingly, the hearing officer must conduct 
the hearing in public because the employee 
requested an open hearing. 
 
Commentary 
 
The limited personnel matters exception confers 
upon candidates for judicial office the right to a 
public interview by a commission charged with 
conducting such interviews. 
 
3. Administrative Adjudicatory Deliberations 
 
The Law 
 
Deliberations by a public body in connection 
with an administrative adjudicatory 
proceeding. For purposes of this paragraph, 
an “administrative adjudicatory proceeding” 
means a proceeding brought by or against a 
person before a public body in which 
individual legal rights, duties or privileges 
are required by law to be determined by the 
public body after an opportunity for a trial-
type hearing. Except as otherwise provided in 
this section, the actual administrative 
adjudicatory proceeding at which evidence is 
offered or rebutted and any final action 
taken as a result of the proceeding shall occur 
in an open meeting. 
 

Commentary 
 
This paragraph permits a public body  
that conducts “administrative adjudicatory 
proceedings” to close the proceedings to 
deliberate. Examples of administrative 
adjudicatory proceedings contemplated by the 
exception include factual hearings conducted 
before issuing licenses and permits, licensee and 
employee disciplinary hearings, hearings like 
those conducted by the Human Rights 
Commission to consider alleged civil rights 
violations, and hearings held to consider wage 
and other labor related claims. Like a trial or 
other court hearing, these proceedings involve 
the presentation of facts and evidence in a 
public hearing and an impartial decision maker 
that must weigh the evidence presented and 
apply the applicable law, regulation or rule to 
the particular situation before being heard. 
Deliberations covered by the exception include 
discussions among the members of the public 
body at the conclusion of an administrative 
adjudicatory hearing during which the evidence, 
facts and law presented at the hearing are 
considered to reach a final decision. 
Deliberations also include discussions during 
the hearing concerning how to rule on motions 
and objections made by the parties. 
 
The exception extends to all administrative 
adjudicatory proceedings the same right to 
deliberate in private that the Act specifically 
provides for licensing and personnel hearings. It 
also parallels the same privilege judges and 
courts have to weigh and consider in private 
evidence presented during a trial before 
reaching their final decision. Permitting 
agencies to deliberate in private under the 
specified circumstances encourages the 
thorough and candid consideration of evidence 
presented through witnesses or otherwise. As 
with the licensing and personnel exceptions, the 
actual proceeding where evidence is offered or 
rebutted and any final action or decision 
resulting from the proceeding must occur in a 
public meeting. 
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Example 46: 
 
The Human Rights Commission receives a 
complaint alleging that a hotel refused service 
to the complainant in violation of her civil 
rights. The Commission schedules a public 
hearing during which evidence is presented and 
witnesses testify on both sides of the issue. At 
the conclusion of the hearing, the Commission 
may close the hearing to consider the evidence 
and the credibility of the witnesses to determine 
what the facts are and how to apply the Act. The 
Commission must vote on and announce its final 
decision in a public meeting. This may occur 
either on the same day as the hearing or during 
a subsequent public meeting. 
 
Commentary 
 
The exception applies only where a public body 
is required by law to determine individual legal 
rights, duties or privileges after providing the 
opportunity for a trial-type hearing. Public 
bodies may not misuse the exception as a means 
of avoiding the open meeting requirements. In 
other words, unless the Act mandates that a 
matter be determined after an administrative 
adjudicatory proceeding, a public body cannot 
hold a “hearing” on an issue and then close its 
meeting to “deliberate” if the issue is one that 
otherwise would have to be discussed in public 
and is not one for which the Act mandates a 
trial- type process. 
 
Example 47: 
 
One of the items discussed at a village council 
meeting is a contract for garbage collection. 
One councilor suggests that the village hold a 
hearing to hear each bidder’s proposal, and 
then go into executive session to “deliberate” 
on which proposal to accept. The councilor’s 
suggestion is correctly voted down after the 
council’s attorney advises that the selection of a 
contractor is governed by the Procurement 
Code, which does not authorize an 
administrative adjudicatory proceeding prior to 
awarding a contract. 
 

4. Personally Identifiable Student Information 

 
The Law 
 
The discussion of personally identifiable 
information about any individual student, 
unless the student, his parent or guardian 
requests otherwise. 
 
Commentary 
 
This exception is intended to cover discussions 
that involve personally identifiable information 
about a student. The exception reflects the 
protection the federal Family Educational 
Rights and Privacy Act (“FERPA”) provides for 
similar information in educational records. See 
20 U.S.C. Section 1232g. Under FERPA, a 
school risks losing federal funding if it has a 
policy or practice of permitting the release of 
records containing information directly related 
to a student or “personally identifiable 
information” contained in those records. Federal 
regulations promulgated under FERPA define 
“personally identifiable information” to include 
a student’s name; parent’s or other family 
member’s name; the address of a student or 
student’s family; a student’s social security 
number, student number or other personal 
identifier; and a list of personal characteristics 
or other information that would make the 
student’s identity easily traceable. See 34 C.F.R. 
Section 99.3. 
 
Essentially, therefore, the exception for 
meetings to discuss personally identifiable 
information permits a school board or board of 
education to close a meeting whenever it 
discusses an individual student, unless the 
student, or his parent or guardian, requests that 
the discussion occur in public. Although the 
exception does not expressly limit its 
application, the context of the exception makes 
it clear that it is not meant to apply to any public 
body that discusses an individual who happens 
to be a student somewhere. Like FERPA, which 
applies only to records held by educational 
agencies and institutions, only those public 
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bodies that govern or regulate school districts or 
educational institutions, such as local school 
boards and university boards of regents, can 
legitimately rely on the exception to close a 
meeting. 
 
Example 48: 
 
A local school board meets to discuss whether 
to suspend a high school student. Unless the 
student or her parents request a public hearing, 
the school board should hold a closed meeting 
to discuss the circumstances leading to the 
disciplinary action and what action is 
appropriate. 
 
Example 49: 
 
The Real Estate Commission holds a public 
hearing before revoking a broker’s license. The 
broker is a student at the local community 
college. The Commission cannot close the 
hearing on the basis that it will involve the 
discussion of personally identifiable information 
about the broker. 
 
Commentary 
 
As with the exception for limited personnel 
matters, a school board or similar public body 
cannot rely on this paragraph to close a meeting 
to discuss or take action on educational policies 
and procedures, budgetary matters and other 
issues that involve students generally. The 
exception applies only to discussions relating to 
individual students. Other specific statutes 
governing schools also may require public 
meetings to discuss general student matters. For 
example, see NMSA 1978, Section 22-5-4.3 
(requiring local school boards to involve 
parents, school personnel and students in, and to 
hold public hearings on, the development of 
student discipline policies). 
 
5. Collective Bargaining 
 
The Law 
 
Meetings for the discussion of bargaining 

strategy preliminary to collective bargaining 
negotiations between the policymaking body 
and a bargaining unit representing the 
employees of that policymaking body and 
collective bargaining sessions at which the 
policymaking body and the representatives of 
the collective bargaining unit are present. 
 
Commentary 
 
This exception allows a public body that is 
involved, or is considering becoming involved, 
in collective bargaining to discuss its 
preliminary strategy in closed session and to 
conduct negotiations with representatives of a 
collective bargaining unit in closed session. A 
“bargaining unit” for purposes of the exception 
is a group of employees with certain 
occupational characteristics (e.g., blue collar, 
secretarial, clerical, etc.) that has been 
confirmed or designated as appropriate for 
collective bargaining purposes. The 
“representative of a collective bargaining unit” 
is generally a labor organization or union that 
represents employees regarding the terms and 
conditions of employment. 
 
Example 50: 
 
An ad hoc group of employees of a municipality 
has formed to petition the governing body for 
increased salaries. Neither the governing body’s 
preliminary discussion of the request nor the 
negotiations between representatives of the 
employees’ group and the governing body may 
be conducted in closed session because the 
group of employees is not a “bargaining unit” 
or “representatives of the collective bargaining 
unit.” 
 
Example 51: 
 
The governing board of a local school district 
receives a request from a local chapter of the 
state’s leading teacher’s organization to 
collectively bargain on behalf of teachers in the 
district. The organization has been certified by 
the local labor relations board as the teacher’s 
exclusive representative. Discussion of the 
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bargaining request may be conducted in closed 
session. 
 
Commentary 
 
Before the exception will apply, there must be a 
labor organization and bargaining unit of the 
public body’s employees in existence. In other 
words, the exception does not cover discussions 
of general collective bargaining policy by the 
public body in anticipation of potential 
negotiations in the future. 
 
Example 52: 
 
A school board is debating whether to establish 
a local labor relations board and has before it a 
draft labor/management relations resolution 
that would create, and establish procedures for, 
the local board. At this time, no bargaining unit 
or representative has proposed negotiations, 
and the board would be discussing only general 
collective bargaining policy to be applied in the 
event such bargaining occurs. Therefore, under 
the collective bargaining exception to the Act, 
the discussion must occur in an open meeting 
and the school board may not go into executive 
session to discuss the resolution. 
 
Commentary 
 
Collective bargaining by public employees 
generally is governed by the Public Employees 
Bargaining Act, NMSA 1978, ch. 10, art. 7E. 
Section 10-7E-17(G) of that Act contains a 
provision allowing closed meetings in 
circumstances similar to those set forth in the 
Open Meetings Act. It provides for closure of 
the following meetings: 
 

(1) meetings for the discussion of 
bargaining strategy preliminary to 
collective bargaining negotiations 
between a public employer and the 
exclusive representative of the public 
employees of the public employer; 

 
(2) collective bargaining sessions; and 

 

(3) consultations and impasse resolution 
procedures at which the public employer 
and the exclusive representative of the 
appropriate bargaining unit are present. 
 

While the first two paragraphs are coextensive 
with the collective bargaining exception of the 
Open Meetings Act, the third paragraph 
describes an additional situation where closure 
is justified. 
 
6. Certain Purchases 
 
The Law 
 
That portion of meetings at which a decision 
concerning purchases in an amount 
exceeding two thousand five hundred dollars 
($2,500) that can be made only from one 
source and that portion of meetings at which 
the contents of competitive sealed proposals 
solicited pursuant to the Procurement Code 
are discussed during the contract negotiation 
process. The actual approval of purchase of 
the item or final action regarding the 
selection of a contractor shall be made in an 
open meeting. 
 
Commentary 
 
This paragraph authorizes a public body to 
discuss two types of purchases in closed session. 
First, the exception permits a closed meeting to 
discuss:  
 
 (a) a purchase; 
 
 (b) that exceeds $2,500 in amount; and 
 
 (c) that can only be made from one source. 
 
The final action taken to approve such a 
purchase must be taken at an open meeting. 
 
Example 53: 
 
The governing board of a municipality is unable 
to purchase a particular kind of computer 
equipment compatible with its other equipment 
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but has finally located a party who is willing to 
lease the equipment to the municipality for six 
months. The value of the computer equipment if 
purchased outright is $20,000 and the total 
rental amount of the lease is $2,000. In 
determining whether discussion of this lease 
may occur in closed session, the governing body 
should consider the following: 
 
 (a) Whether the term “purchase” used in the 
exemption includes leases. Because the 
legislature did not use a broader term for 
acquiring property, it might be argued that it 
did not intend to include pure lease 
transactions. By contrast, Section 10-15-1(H)(8) 
of the Act refers to the “purchase, acquisition or 
disposal” of real property, clearly indicating 
the legislature’s intent to encompass all means 
of acquiring real property. Limiting the 
meaning of purchase also is consistent with the 
presumptions that all meetings of a public body 
are open and that the exceptions be construed 
narrowly. On the other hand, the terms 
“purchases” and “one source” in the exception 
indicate that the legislature had the Public 
Purchases Act  (now the Procurement Code) in 
mind when it drafted the exemption. At that 
time, the Public Purchases Act broadly defined 
“purchasing” as “procuring” materials and 
services. There also is no obvious policy reason 
for including purchases but not leases within the 
exemption. Accordingly, it is reasonable to 
conclude that, when it drafted the exemption, 
the legislature intended that the term 
“purchases” be employed broadly to include 
leases. 
 
 (b) The amount of the lease. Regardless of 
the value of the computer, the amount actually 
to be expended by the municipality pursuant to 
the lease is $2,000. 
 
 (c) Available sources. Under these facts, 
there would appear to be only a single source. 
 
The governing body could not discuss this lease 
in closed session because, although the 
transaction arguably may be a purchase for 
purposes of the exception and can be made from 

only one source, the amount to be expended 
does not exceed $2,500. 
 
Example 54: 
 
A board of county commissioners is considering 
the purchase of a particular dump truck for 
$30,000. While there are comparable trucks 
made by several manufacturers that would serve 
the same purpose, the governing body desires 
one particular model since it is the same brand 
as the county’s existing dumpsters. However, as 
long as there are comparable models available 
from other sources, this may not be considered 
a purchase from a single source for purposes of 
the Act and must be discussed in open session.  
 
Commentary 
 
As with the exception for limited personnel 
matters, the requirement that the actual approval 
of the purchase be made in open session may 
appear to be a mere formality; but again, this 
requirement makes the particular action taken 
by the governing body a matter of public record 
and informs the public about how each member 
of the body voted. 
 
Example 55: 
 
In closed session, a school board discusses the 
controversial purchase of a $2,750 painting of a 
cougar to hang in the auditorium as the symbol 
of the high school basketball team. The painting 
is available from only one artist. The closed 
session is proper, but when the discussion is 
concluded, the board must reconvene in open 
session to vote on the proposed purchase. 
 
Commentary 
 
The second situation where a public body may 
close a meeting under this paragraph is intended 
to parallel the similar protection provided under 
Section 13-1-116 of the Procurement Code. 
That provision states that the contents of 
proposals submitted in response to a public 
agency’s request for proposals “shall not be 
disclosed so as to be available to competing 
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offerors during the negotiation process.” In 
addition to enhancing a public body’s ability to 
get the best deal, this exception also tends to 
level the playing field for offerors. 
 
 
Example 56: 
 
A water district issues a request for proposals 
for auditing services. It receives six (6) 
proposals, none of which exactly fit the district’s 
needs. The district’s governing board may hold 
a closed session to discuss the offers and decide 
how to handle negotiations with the individual 
offerors. 
 
Commentary 
 
Once the negotiating process is finished, there is 
no longer a need for the exception and the 
agency’s final action to select a contractor must 
be taken in an open meeting. 
 
7. Litigation 
 
The Law 
 
Meetings subject to the attorney-client 
privilege pertaining to threatened or pending 
litigation in which the public body is or may 
become a participant. 
 
Commentary 
 
This exception to the Act is intended to 
incorporate into the open meetings law the 
attorney-client privilege protecting confidential 
communications between attorneys and their 
public agency clients for the limited purpose of 
allowing a public body to meet in closed session 
with legal counsel to discuss threatened or 
pending litigation involving the public body. 
Public bodies, no less than private parties to 
litigation, are entitled to effective representation 
of counsel, including the opportunity to confer 
without disclosing the substance of the 
discussion. However, public bodies may invoke 
the attorney-client privilege to close a meeting 
only when the public body is involved in a 

lawsuit or faced with an actual or credible threat 
of litigation. Absent such a threat, the exception 
does not protect discussions about “possible” or 
“potential” litigation. 
 
Generally, the public body’s attorney should be 
present in the closed meeting, either in person or 
by telephone. In certain limited situations, it 
may be permissible for a public body to close a 
meeting to discuss legal advice about litigation 
that is given by letter or other written 
memorandum. In all cases, however, to 
legitimately invoke the pending litigation 
exception, the closed discussion must involve 
communications between the public body and 
its attorney. 
 
Example 57: 
 
A local school board meets to discuss the award 
of a contract to one of several bidders. The 
board members would like to close the meeting 
pursuant to this exception on the theory that it is 
always possible that one of the unsuccessful 
bidders may threaten litigation. If there is no 
actual and credible threat of litigation by one of 
the bidders, this would be an unwarranted 
extension of the exception and the meeting may 
not be closed. 
 
Example 58: 
 
The city council is conducting a hearing on 
proposed zoning regulations. Several witnesses 
raise plausible questions about the legality of 
one of the proposed rules and state that they 
definitely would challenge the rules in court if 
adopted. At the hearing or at a later time, the 
council may meet in closed session with its 
attorney to evaluate the legality of the proposed 
rule and make the determination as to whether it 
could be defended in court. 
 
Example 59: 
 
The attorney for a licensing board feels that a 
recent Supreme Court decision may affect the 
validity of certain regulations adopted by the 
board. Absent a pending lawsuit on this issue in 
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which the board may participate or an actual 
threat of litigation, the board and its attorney 
may not meet in closed session to discuss the 
impact of the court decision and whether it is 
necessary to amend the regulations to prevent a 
possible legal action from being filed against 
the board. 
 
Example 60: 
 
A municipality and a rancher have both claimed 
ownership of a particular piece of property. 
They are attempting to negotiate a settlement of 
the dispute to avoid having to go to court. The 
governing body of the municipality properly 
meets in closed session with its attorney to 
determine how much they are willing to give up 
to reach a settlement. Later, at a subsequent 
meeting, the governing body may go into 
executive session to discuss a letter from the 
attorney setting forth the proposed settlement 
terms and her advice regarding acceptance of 
the terms. 
 
Example 61: 
 
A teacher who was terminated by a school 
board has brought an action for breach of 
contract against the board. The lower court 
decided in favor of the teacher. The school 
board and its attorney may meet in closed 
session to determine whether or not to appeal to 
a higher court. 
 
Commentary 
 
This exception does not apply only when a 
public body is sued or is threatened with 
litigation. It also may be used to close a meeting 
when the public body wants to consult with its 
attorney about a lawsuit the public body has 
initiated or is considering initiating against a 
defendant. 
 
Example 62: 
 
The result of a lawsuit filed by an individual 
against another individual will substantially 
affect a licensing board’s ability to apply 

certain laws. The board, although not a party to 
that litigation, may meet in closed session with 
its attorney to discuss filing a brief as amicus 
curiae (friend of the court). 
Commentary 
 
It is important to note that this exception allows 
a public body to rely on the attorney-client 
privilege to close a meeting only when the 
public body is involved in pending or threatened 
litigation. There is no exception allowing a 
public body to rely generally on the attorney- 
client privilege to close a meeting. Aside from 
discussions with its attorney that are otherwise 
excepted from the Act, the public body will 
either have to hold discussions with its attorney 
in an open meeting or rely on other means to 
protect its communications with its attorney that 
do not violate the Act. For example, the attorney 
might communicate with each member of the 
public body individually through one-on-one 
conversations or letters. Keep in mind, however, 
that if the attorney’s advice is discussed among 
a quorum of the public body’s members--in 
person, by e-mail, by telephone or otherwise--
the discussion must be conducted in accordance 
with the Act, including the requirements for a 
public meeting, unless it falls within one of the 
Act’s exceptions. 
 
Example 63: 
 
A five-member state commission wants to make 
a gift of public money to a worthy charity. The 
commission’s attorney is concerned that the gift 
may violate the state constitution. She sends a 
letter to each individual commissioner voicing 
her concerns. The topic of the gift is placed on 
the agenda for the next commission meeting. 
The commissioners’ discussion of the gift at that 
meeting must occur in public, even if they 
discuss the attorney’s advice regarding the gift, 
because the topic is not covered by one of the 
Act’s exceptions. 
 
8. Real Property and Water Rights 
 
The Law 
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Meetings for the discussion of the purchase, 
acquisition or disposal of real property or 
water rights by the public body. 
 
Commentary 
 
This exception is intended to enable a public 
body to consider the purchase, acquisition or 
disposal of real property or water rights without 
the risk of alerting those who could take action 
that would result in lost opportunities or greater 
costs to the public body. The exception applies 
only to discussions of the proposed transactions 
it covers. Action on the purchase, acquisition or 
disposal of real property or water rights by the 
public body must take place in an open meeting, 
as required by Section 10-15-1(B). 
 
Example 64: 
 
A board of county commissioners is considering 
acquiring land for a playground and purchasing 
playground equipment. The discussion 
concerning the acquisition of the land may be 
conducted in closed session. The discussion 
concerning the purchase of the equipment may 
not be held in closed session because the 
equipment is not “real property.” 
 
Example 65: 
 
A city council is considering leasing some of its 
water rights to another entity. The lease 
constitutes the “disposal” of water rights and 
discussion of the transaction may be conducted 
in closed session. 
 
Example 66: 
 
A state hospital is considering the purchase of 
an industrial laundry business. If the 
transaction involves the acquisition of real 
estate along with the business, the hospital 
board may discuss that part of the transaction in 
a private meeting. However, other aspects of the 
purchase, such as the washing machines, the 
business’ goodwill, and the operation of the 
business are not real estate and would not be 
covered by this exception. These other aspects 

would have to be discussed in a public session 
unless another exception applies, such as the 
exception for sole source purchases in excess of 
$2,500. 
 
9. Public Hospital Board Meetings 

 
The Law 
 
Those portions of meetings of committees or 
boards of public hospitals where strategic 
and long-range business plans or trade 
secrets are discussed. 
 
Commentary 
 
This exception applies to certain topics 
discussed by public hospital boards and 
committees. The legislature may have thought 
that in these limited instances, the policies 
favoring open meetings were outweighed by 
considerations such as the hospital’s ability to 
compete with private health care providers. 
 
Example 67: 
 
The governing board of a county hospital leased 
to a private corporation meets to discuss its 
employee drug abuse policies. Unless otherwise 
excepted by the Act, the discussion must be held 
in open session because the matters discussed 
do not involve the board’s strategic or long-
range business plans or trade secrets. 
 
10. Gaming Control Board Meetings 

 
The Law 
 
That portion of a meeting of the gaming 
control board dealing with information made 
confidential pursuant to the provisions of the 
Gaming Control Act. 
 
Commentary 
 
This exception applies only to meetings 
conducted by the Gaming Control Board and 
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permits the Board to hold a closed meeting to 
discuss information that is confidential under 
the Gaming Control Act, NMSA 1978, Sections 
60-2E-1 to -61. Information made confidential 
under the Gaming Control Act includes 
“confidential security and investigative 
information,” and confidential information, 
documents or communications of an applicant 
or licensee required by law, Board regulations 
or a subpoena. See NMSA 1978, Sections 60-
2E-6(C), 60-2E-41. 
 

I. Closed Meetings 
 
Commentary 
 
Before meeting in closed session, a public body 
must follow the procedures specified in Section 
10-15-1(I) of the Act. As discussed below, there 
are different procedures for closing an open 
meeting and for holding a closed meeting 
separately from an open meeting. 
 
1. Closing an Open Meeting 
 
The Law 
 
If any meeting is closed pursuant to the 
exclusions contained in Subsection H of this 
section, the closure: 
 
 (1) If made in an open meeting, shall be 
approved by a majority vote of a quorum of 
the policymaking body; the authority for the 
closure and the subject to be discussed shall 
be stated with reasonable specificity in the 
motion calling for the vote on a closed 
meeting; the vote shall be taken in an open 
meeting; and the vote of each individual 
member shall be recorded in the minutes. 
Only those subjects announced or voted upon 
prior to closure by the policymaking body 
may be discussed in a closed meeting. 
 
Commentary 
 
The agenda of a meeting of a public body 
normally covers various topics, some of which 
may fall within the enumerated exceptions to 

the open meeting requirement of the Act. When 
an item is presented for discussion that may be 
considered in closed session, a motion for 
closure must be made by a member of the public 
body stating the authority for closure and the 
reason for closing the meeting with reasonable 
specificity. The subject announced will comply 
with the “reasonable specificity” requirement if 
it provides sufficient information to give the 
public a general idea about what will be 
discussed without compromising the 
confidentiality conferred by the exception. For 
example, a motion might be stated:  “I move 
that the commission convene in closed session 
as authorized by the limited personnel matters 
exception to discuss possible disciplinary action 
against an employee.” Or, “I move that the 
board discuss the case of X vs. The County with 
the board’s attorney in executive session as 
authorized by Section 10-15-1(H)(7) of the 
Open Meetings Act.” 
 
A roll call vote of the members present must be 
taken on the motion and the vote of each 
individual member recorded in the minutes. If 
the motion is approved, the public body shall 
convene in closed session to consider only the 
item or items covered by the motion voted on 
prior to closing the meeting. 
 
Example 68: 
 
Item 6 on the agenda of a regular open meeting 
of a municipality’s governing board states: 
 
“Purchase of Property for New Courthouse.” A 
member of the governing body moves that the 
meeting be closed pursuant to Section 10-15-
1(H)(8) to consider the purchase of real 
property for the new courthouse. The motion is 
duly seconded and a roll call vote is taken. The 
minutes reflect that each of the members present 
voted in favor of the motion. This procedure 
would comply with the requirements for closing 
an open meeting under the Act. 
 
 Example 69: 
 
A city council has been sued for breach of 
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contract by a former employee. During an open 
meeting of the council, one member moves to 
close the meeting to discuss the status of the 
case with the city attorney, citing both the 
limited personnel and litigation exceptions. If 
the council votes to defeat the motion, the 
matter is discussed in open session. If the 
motion passes, any final action taken by the 
council involving the hiring, promotion, 
demotion, dismissal, assignment or resignation 
of the former employee must be taken in open 
session due to the restriction of Section 10-15-
1(H)(2). A final decision as to how to defend the 
charges alleged in the lawsuit, however, could 
remain confidential under the litigation 
exception. 
 
Commentary 
 
Unless an action requiring a vote in public is to 
be taken, the public body may adjourn the 
public meeting when it goes into closed session 
and not return to public session after it 
completes its closed meeting. If the public body 
does re-open the meeting after a closed session, 
the public body may follow whatever 
procedures it deems appropriate. The Act does 
not have any requirements for returning to open 
session after a closed session.  
 
2. Closed Meeting Outside an Open Meeting 
 
The Law 
 
If any meeting is closed pursuant to the 
exclusions contained in Subsection (H) of this 
section, the closure: ... 
 
 (2) If called for when the policymaking 
body is not in an open meeting, shall not be 
held until public notice, appropriate under 
the circumstances, stating the specific 
provision of the law authorizing the closed 
meeting and stating with reasonable 
specificity the subject to be discussed, is given 
to the members and to the general public. 
 
Commentary 
 

A public body may sometimes need to meet in a 
special meeting to discuss only a matter that is 
covered by one of the exceptions defined in 
Section 10-15-1(H) of the Act. Under those 
limited circumstances, the public body must 
give notice of the meeting to its members and to 
the public in accordance with its policy 
regarding notice of special meetings or as may 
be reasonable under the circumstances. Such 
notice must state the exception to the Act or 
other legal authority that authorizes the closed 
meeting and must state the subject to be 
discussed with reasonable specificity. When 
noticed properly, these closed meetings may 
take place without having an open session 
before or after the meeting. 
 
Example 70: 
 
A county commission’s resolution provides that 
the chair may call a special meeting on 3 days 
notice by posting the notice of the meeting at the 
county courthouse and publishing the notice in 
the local daily newspaper. The chair discovers 
that the board must make an immediate decision 
with respect to the purchase of some land in the 
county and determines that it is necessary to 
call a special meeting for that purpose. In 
addition to the date, time and place of the 
meeting, the notice states the following in 
compliance with Section 10-15-1(I)(2): 
 

THIS MEETING IS CALLED TO DISCUSS 
THE PURCHASE OF LAND AND SHALL 
BE CLOSED TO THE PUBLIC PURSUANT 
TO NMSA 1978, SECTION 10-15-1(H)(8). 

 
Commentary 
 
At a closed meeting held outside of an open 
meeting, topics that are not covered in the notice 
may not be discussed and no ordinary business, 
such as the approval of minutes from the last 
meeting, may be conducted. 
 
Example 71: 
 
A member of a municipality’s governing board 
is informed at 6:00 p.m. Sunday that the 
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municipality’s police officers have called for a 
wildcat strike to show their disapproval of the 
board’s latest salary offer made during a 
particularly heated collective bargaining 
session. The strike is planned for Monday 
morning. 
 
The board’s policy for notice of emergency 
meetings requires the board president to give 24 
hours notice by local radio announcement. The 
board member who received the information 
calls the board president who gives two hours 
notice by radio of an emergency closed meeting 
to discuss collective bargaining strategy and 
possible legal actions against the police 
officers. 
 
Due to the board’s interest in planning for such 
a strike with its attorney, preserving the peace, 
and protecting the municipality’s residents from 
an immediate threat to their security and safety, 
the two-hour notice is “appropriate under the 
circumstances.” 
 
Commentary 
 
Although not addressed by the Act, one issue 
that sometimes comes up is whether it is proper 
for a public body to permit persons other than 
its members to be present during a closed 
meeting. There is no single answer to this 
question, although generally a public body  
may include anyone it wants in its executive 
session. In certain circumstances, however, 
considerations aside from the Act may affect the 
permissibility of allowing non-members to be 
present. For example, when a public body holds 
a closed session pursuant to Section 10-15-
1(H)(3) of the Act to deliberate after an 
administrative adjudicatory proceeding, it 
probably should exclude other persons (except, 
perhaps, its attorney) from the closed session. 
Otherwise, it may give at least the appearance 
that the public body is improperly and unfairly 
receiving additional information about the 
matter before it without the participation of one 
or more of the parties to the proceeding. 
 
A public body also should use caution when it 

permits persons other than the body’s members 
and its attorney to attend a meeting that is 
closed under the litigation exception in Section 
10-15-1(H)(7) of the Act. That exception 
expressly applies to meetings “subject to the 
attorney-client privilege,” so the public body 
should consult with its attorney to ensure that 
the presence of other persons during the closed 
session will not affect the privilege and, in turn, 
make the use of the litigation exception 
improper. 
 
Example 72: 
 
At a teacher disciplinary hearing held by a 
school board, the superintendent testifies 
concerning the events resulting in the 
proceeding. Although the superintendent usually 
serves as recording secretary for the board, she 
may not be present during the board’s 
deliberations after the hearing. Because the 
board may not hear additional evidence after 
the close of the hearing, the presence of the 
superintendent, a witness in the hearing, during 
the closed session could be viewed as an unfair 
influence on the board’s discussion and decision 
concerning the teacher. 
 
Example 73: 
 
During its regular meeting, a county 
commission goes into executive session to 
discuss the purchase of land. It permits 
members of the public attending the meeting to 
remain during the closed session except those 
people the commission knows are vehemently 
opposed to the purchase. This is not proper 
since the commission is using the executive 
session to unreasonably exclude only certain 
members of the public from what would 
otherwise be a public meeting. 
 
Example 74: 
 
A state board holds a closed meeting to discuss 
competitive sealed proposals it has received in 
response to a request for proposals made 
according to the Procurement Code. During its 
closed discussion, the board may permit each 
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proposer to come before the board one at a time 
and answer questions concerning its proposal. 
 

J. Statement Regarding Closed 

 Discussions 
 
The Law 
 
Following completion of any closed meeting, 
the minutes of the open meeting that was 
closed, or the minutes of the next open 
meeting if the closed meeting was separately 
scheduled, shall state that the matters 
discussed in the closed meeting were limited 
only to those specified in the motion for 
closure or in the notice of the separate closed 
meeting. This statement shall be approved by 
the public body under Subsection G of this 
section as part of the minutes. 
 
Commentary 
 
Section 10-15-1(J) is intended to reinforce the 
requirement that discussions during closed 
sessions be limited to topics that are expressly 
excepted from the open meeting requirements. 
Because closed meetings or executive sessions 

are not open, members of the public are 
naturally curious about their content and 
suspicious about any perceived misuse of the 
exceptions allowing closure. Including the 
required statement in their minutes, will remind 
public bodies that there are only a few proper 
justifications for closure and make them less 
likely to succumb to any temptation to expand 
closed discussions beyond the topic announced 
in the motion for or notice of closure. 
 
Example 75:  
 
During its regular monthly meeting, a city 
council closes its meeting to discuss hiring a 
city manager. The minutes for the meeting show 
that a motion was made to go into executive 
session to discuss hiring a city manager as 
authorized by the limited personnel matters 
exception to the Act. The minutes also record 
the vote of each councilor on the motion to go 
into executive session. Finally, the minutes 
state, as required by Section 10-15-1(J) of the 
Act: “The only matter discussed during the 
closed session was the hiring of a city 
manager.” 
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IV. Section 10-15-2. State Legislature; 

Meetings 
 
A. Meetings of Committees and 
 Policymaking Bodies of the 
 Legislature 
 
The Law 
 
Unless otherwise provided by Joint House and 
Senate Rule, all meetings of any committee or 
policymaking body of the legislature held for 
the purpose of discussing public business or for 
the purpose of taking any action within the 
authority of or the delegated authority of the 
committee or body are declared to be public 
meetings open to the public at all times. 
Reasonable notice of meetings shall be given to 
the public by publication or by the presiding 
officer of each house prior to the time the 
meeting is scheduled. 
 
Commentary 
 
Article IV, Section 12 of the New Mexico 
Constitution requires that all sessions of each 
house of the legislature be open to the public. 
Section 10-15-2(A) provides that all meetings of 
any committee or policymaking body of the state 
legislature held for the purpose of: (a) discussing 
public business, or (b) taking any action within the 
authority of the committee or policymaking body, 
shall be open to the public as well. However, 
Subsection A must be read in conjunction with 
Subsection C of this section which provides that: 
“For the purposes of this section, ‘meeting’ means 
a gathering of a quorum of the members of a 
standing committee or conference committee held 
for the purpose of taking any action within the 
authority of the committee or body.” 
 
Thus, the open meeting requirement of Subsection  

 
A really only applies to meetings of a standing or 
conference committee of the legislature.  
 
 
Standing committees are formed by the senate or 
house, or by statute, to assist the senate or house in 
accomplishing their duties. Standing committees 
convene during the legislative session and interim 
committees include those that meet on a regular 
basis between legislative sessions. Conference 
committees are called upon during a legislative 
session to resolve disagreements on a particular 
bill. 
 
Notice of a legislative committee meeting must be 
provided to the public before the meeting is held. 
 
Example 76: 
 
A meeting of the party leadership of either party of 
the state legislature is not subject to this provision 
as those legislators do not constitute a standing 
committee of the state legislature. 
 
Example 77: 
 
A meeting of the staff for the Senate Finance 
Committee is not subject to this provision as the 
staff analysts are not legislators and therefore do 
not constitute a standing or conference committee 
of the state legislature. 
 
Example 78: 
 
A reception at which a quorum of the members of 
the House Judiciary Committee is present is not 
subject to this provision because this is not a 
gathering called by the presiding officer of the 
committee and the members have not met for the 
purpose of discussing public business or taking 
official action. 
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Example 79: 
 
The Chairman of the Legislative Finance 
Committee, an interim committee, calls a meeting 
to discuss a study of county and municipal 
finances ordered by a joint resolution during the 
previous legislative session. An open meeting must 
be held. 
 
Example 80: 
 
During a legislative session, the house standing 
committee on education and the senate standing 
committee on education have been unable to 
resolve a major issue on a bill that has been sent 
back to the house by the senate several times. 
Testimony and remarks from the public has been 
lengthy and disruptive. A conference committee of 
senior members from both the senate’s and the 
house’s standing education committees was 
created in an attempt to negotiate language that 
the house will approve. The conference committee 
meeting must be open to the public and preceded 
by reasonable notice to the public. 
 

B. Exceptions 
 
The Law 
 
The provisions of Subsection A of this section 
do not apply to matters relating to personnel or 
matters adjudicatory in nature or to 
investigative or quasi-judicial proceedings 
relating to ethics and conduct or to a caucus of 
a political party. 
 
Commentary 
 
This Subsection permits standing committees of 
the legislature to meet in closed session to discuss 
matters relating to personnel; adjudicatory matters; 
and investigative or quasi-judicial proceedings 
relating to ethics and conduct. 
 
The exception for “matters relating to personnel” is 
broader than the “limited personnel matters” 
exception under Section 10-15-1(H)(2). Thus, a 
legislative committee may hold a closed meeting 

to discuss personnel matters not directly related to 
an individual employee. See State v. Hernandez, 
89 N.M. 698, 556 P.2d 1174 (1976) (discussing 
predecessor open meetings law that permitted 
closed meetings to discuss “personnel matters” 
without defining that term). 
 
Example 81: 
 
The Committee of the Senate meets to discuss and 
approve a policy for hiring persons recommended 
by the Chief Clerk of the Senate to work during the 
legislative session. This meeting may be closed. By 
contrast, public bodies subject to the limited 
personnel matters exception in Section 10-15-
1(H)(2) would have to discuss the same topic in an 
open meeting because it does not relate to an 
individual employee. 
 
Commentary 
 
The Act does not define “matters adjudicatory in 
nature” that a standing committee might discuss in 
a closed session, but generally the term refers to 
hearings and other proceedings in court. 
 
Subsection B also excepts investigative or quasi-
judicial proceedings relating to ethics or conduct 
from the public meeting requirement. The New 
Mexico Constitution has conferred on the 
legislature certain functions that may properly be 
considered quasi-judicial. For example, the power 
to impeach state officers is vested in the House of 
Representatives and the impeachment is tried by 
the Senate. See New Mexico Constitution, Article 
IV, Sections 35 and 36. Thus, the presiding officer 
of a standing committee might call a closed 
meeting to discuss the impeachment of a state 
officer. The Act would not apply to the actual 
impeachment and trial, and would not justify 
closing proceedings required to be public by 
Article IV, Section 12 of the New Mexico 
Constitution or other authority. 
 
Subsection B expressly excludes political party 
caucuses from the public meeting requirement 
applicable to standing and conference committees 
of the legislature. 
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C. Definition of “Meeting” 
 
The Law 
 
For the purposes of this section, “meeting” 
means a gathering of a quorum of the members 
of a standing committee or conference 
committee held for the purpose of taking any 
action within the authority of the committee or 
body. 
 
Commentary 
 
See Section IV.A. 
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V. Section 10-15-3. Invalid Actions; 
Standing 

 
A. Invalid Actions 
 
The Law 
 
No resolution, rule, regulation, ordinance or 
action of any board, commission, committee or 
other policymaking body shall be valid unless 
taken or made at a meeting held in accordance 
with the requirements of NMSA 1978, Section 
10-15-1. Every resolution, rule, regulation, 
ordinance or action of any board, commission, 
committee or other policymaking body shall be 
presumed to have been taken or made at a 
meeting held in accordance with the 
requirements of NMSA 1978, Section 10-15-1. 
 
Commentary 
 
This provision establishes a presumption that 
actions taken by public bodies have been taken at 
meetings that conform to the requirements of the 
Act. Where this is shown not to be the case, the 
actions of a public body may be held invalid. 
 
Example 82: 
 
A state board with rulemaking authority meets in 
closed session with its attorney to discuss the 
legality of its Rule X. The attorney advises that 
Rule X is probably illegal. The board votes in 
closed session to rescind the rule. The action of the 
board is of no effect because it did not relate 
directly to the litigation and was not taken in open 
session. In order for the rescission to be valid and 
enforceable, it must be accomplished at a properly 
noticed open meeting. 
 
Example 83: 
 
A board of county commissioners decides to 
purchase a piece of land from Mr. Ortiz and enters 
into an agreement to that effect. Mr. Ortiz later 
discovers he can sell the land to Mr. Jones for a  

 
better price and attempts to invalidate the 
agreement by alleging that the board improperly 
closed the meeting for the discussion of the 
purchase. Under the presumption created by 
Section 10-15-3(A) of the Act, the agreement is 
valid and binding on Mr. Ortiz until it is admitted 
or proven that the board failed to act in 
accordance with Section 10-15-1 of the Act. 
 
Commentary 
 
The presumption of validity established by Section 
10-15-3(A) of the Act means that any action taken 
by a public body will stand as valid with respect to 
the Act unless challenged and proven otherwise. 
The Act does not, however, specify a time beyond 
which an action may no longer be challenged. 
Such a limitation on actions brought to challenge 
the validity of any rule, regulation, resolution, 
ordinance or other action taken by a public  
body will be found in the statutes of limitation 
enacted by the legislature. Thus, for example, 
criminal actions brought under Section 10-15-4 of 
the Act (see Section VI) probably would be barred 
after two years from the time the violation 
occurred. See NMSA 1978, Section 30-1-8. Most 
other non-criminal actions authorized by the Act, 
unless covered by a more specific statutory 
limitations period applicable to the public body, 
would be barred after four (4) years. See NMSA 
1978, Section 37-1-4. 
 

 B. Enforcement 
 
The Law 
 
All provisions of the Open Meetings Act shall be 
enforced by the attorney general or by the 
district attorney in the county of jurisdiction. 
However, nothing in that act shall prevent an 
individual from independently applying for 
enforcement through the district courts, 
provided that the individual first provides 
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written notice of the claimed violation to the 
public body and that the public body has denied 
or not acted on the claim within fifteen days of 
receiving it. A public meeting held to address a 
claimed violation of the Open Meetings Act 
shall include a summary of comments made at 
the meeting at which the claimed violation 
occurred. 
 
Commentary 
 
This Subsection charges the Attorney General and 
district attorneys with the concurrent duty of 
enforcing the Act. Since enforcement carries with 
it the duty to interpret the Act, the Attorney 
General has issued this Compliance Guide so that 
public bodies that adhere to the interpretations of 
the Act presented in this Guide may conduct their 
affairs in substantial compliance with the Act. Of 
course, such a guide cannot anticipate all problems 
or questions that will arise in the course of 
governmental affairs. Questions raised by a public 
body about compliance should therefore be 
initially addressed to the attorney for the public 
body. If the public body’s attorney is unclear about 
how to proceed, questions may then be addressed 
to the Office of the Attorney General. It is, 
however, the Attorney General’s intent that this 
Guide help resolve recurring questions concerning 
the applicability of the Act. 
 
A person who believes the Act has been violated 
may report the suspected violation in writing to the 
appropriate district attorney or to this Office for 
investigation and suitable action. The complaint 
should specify in detail the circumstances giving 
rise to the alleged violation, including dates and 
the persons involved. The Attorney General’s 
enforcement power will not be used, however, to 
resolve the internal disputes and disagreements of 
a public body or public displeasure with a body’s 
exercise of its discretionary authority.  
 
The Attorney General will exercise discretion 
when considering whether or not to void actions of 
public bodies and to bring misdemeanor charges 
for alleged violations of the Act. Unintentional 
failure to comply with the provisions of the Act 
may render the actions taken invalid, but will not 

necessarily lead to prosecution. It is the intent of 
the Attorney General to prosecute misdemeanors 
only in the case of knowing and either flagrant or 
repeated violations of the requirements of the Act. 
The Attorney General will not prosecute where 
there has been a good faith attempt to comply with 
the Act. 
 
Example 84: 
 
A city council’s notice resolution provides that it 
shall give public notice of all regular meetings by 
publication in the local newspaper as well as by 
posting notice on the three bulletin boards in City 
Hall. Following an open meeting at which a 
controversial zoning variance was granted and at 
which several hundred people appeared to express 
their views, an opponent of the variance 
determines that the notice of the meeting, while 
properly published, was posted on only two 
bulletin boards. The individual requests that the 
Attorney General declare the variance invalid and 
prosecute the city councilors. The Attorney 
General investigates and determines that the 
failure to post the notice on the third bulletin 
board was inadvertent and that the public was 
adequately notified of the meeting. The Attorney 
General, within his discretion, declines to declare 
the council’s action invalid or to prosecute the city 
councilors. 
 
Commentary 
 
In most cases, if a violation is found, the Attorney 
General will enforce the Act by first advising the 
public body that, in his opinion, the actions taken 
at a particular meeting of the public body were not 
in compliance with the Act and are consequently 
not valid. Unless the violation was part of a pattern 
or practice of Open Meetings Act violations, the 
public body would then be advised to begin again 
and to consider the intended actions in accordance 
with the provisions of the Act. This could involve 
re-discussing issues previously addressed as well 
as voting again on matters previously voted on in 
violation of the Act. Should the public body, after 
such notification, refuse to reconsider its actions in 
a proper manner or otherwise indicate its intention 
to continue violating the Act, the Attorney General 
may file criminal charges or take other action 
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against the public body or those persons allegedly 
in violation of the Act. 
 
Example 85: 
 
The board of regents of a state educational 
institution meets in closed session with its attorney 
pursuant to Section 10-15-1(H)(7) of the Act and 
takes final action to adopt regulations affecting the 
student body. The student council reports this 
action to the Attorney General who finds that there 
was no threatened or pending litigation discussed. 
The meeting should not have been closed. The 
Attorney General notifies the regents of these 
findings and advises them to suspend the 
regulations and reconsider them in an open 
session where representatives of the student body 
may attend and listen to the discussion. The 
regents comply with this advice and no 
prosecution is initiated. 
 
Example 86: 
 
Two members of a local school board want to 
replace the superintendent and three members 
want to retain him. The board members discuss the 
question of the superintendent’s contract in a 
properly called closed session and the final action 
to renew the superintendent’s contract is taken by 
vote in open session. The two dissenting members 
now want to invalidate the renewal, and report a 
violation of the Act alleging that the other three 
members discussed budgetary matters as well as 
the superintendent’s contract in closed session. 
They demand an investigation by the Attorney 
General. If it turns out that the budgetary matters 
discussed necessarily related to the 
superintendent’s contract, the Attorney General 
would not involve his Office in this manner to 
participate in a dispute between factions of a 
board. 
 
Commentary 
 
As an alternative to seeking a legal remedy 
through the Attorney General or district attorneys, 
Section 10-15-3(B) of the Act permits any 
individual to apply for enforcement in the district 
court. Before an individual initiates a lawsuit 
against a public body for a violation of the Act: 

  (1) the individual must provide the public 
body with written notice of the claimed violation; 
and  
  (2) the public body must have denied or 
failed to act on the claimed violation within fifteen 
(15) days of receiving the notice. 
 
The Act does not specify the procedure for 
providing written notice of an alleged violation to 
a public body. To avoid confusion about whether 
or not a public body received the required written 
notice, an individual might mail the notice to one 
or more members of the public body, or to other 
officials representing the public body who can 
reasonably be expected to alert the public body 
about the claim. It is only after the public body 
denies the allegation or fails to act on the alleged 
violation within fifteen days of receiving the 
written notice that an individual may go to district 
court to file legal action.   
 
Example 87: 
 
A county citizen writes to the Office of the Attorney 
General complaining that the county commission 
violated the Act by holding a secret meeting to 
discuss economic development within the county. 
In her complaint, the citizen states that she 
discussed the violation with the county manager in 
a telephone conversation. Two days after writing 
to the Office of the Attorney General, the citizen 
files a lawsuit in district court against the county 
commission based on the same claimed violation. 
The lawsuit is not proper unless, prior to filing it, 
the citizen also gave the county commission 
written notice of the claimed violation and the 
county commission denied or failed to address the 
violation within fifteen days of receiving the 
notice. The notice to the county manager would 
not be considered sufficient to meet the 
requirements of the Act because it was verbal 
rather than written. 
 
Commentary 
 
A public body that receives written notice of a 
claimed violation has fifteen days from the day it 
receives the notice to cure the violation if the 
public body decides the claim is valid and wants to 
avoid a lawsuit. At a meeting held to address the 
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claimed violation, the public body must include a 
summary of the comments that were made at the 
meeting where the violation occurred. This does 
not mean that the public body must necessarily 
repeat the entire previous meeting. It only needs to 
summarize the portion or portions of the previous 
meeting that violated the Act. 
 
Example 88: 
 
A state licensing board holds its regular meeting in 
May. The meeting is properly noticed and the 
agenda for the meeting is available to the public 
seventy-two (72) hours in advance of the meeting. 
During the meeting, the board votes to award a 
contract for a hearing officer. 
 
A few days later, Mr. Grey writes to the chair of 
the board alleging that the contract award was 
invalid because it was not listed on the meeting 
agenda. The chair determines that Mr. Grey is 
correct and schedules a special meeting of the 
board within fifteen days of receiving Mr. Grey’s 
letter. Proper notice of the meeting is provided to 
the public and the contract is listed on the agenda. 
At the meeting, the board repeats its discussion of 
the contract and votes again to award the contract. 
This action cures the board’s previous violation 
and precludes any further action concerning the 
violation in district court. 
 
Example 89: 
 
A town board of trustees holds a meeting without 
providing any advance notice to the public. A 
resident of the town notifies the mayor in writing 
about the violation. Because the board of trustees 
failed to give prior notice of the meeting, the 
meeting is invalid and without effect. Within fifteen 
days after receiving the written notice, the board 
must, after providing proper notice to the public, 
convene again, summarize all the comments and 
proposals made at the previous illegal meeting, 
and take any action or make any decisions made at 
the previous meeting over again. 
 
Commentary 
 
In some cases, a violation of the Act cannot be 
effectively addressed by repeating the action at a 

properly conducted open meeting. In those cases, 
the requirement for a summary of comments is not 
applicable. 
 
Example 90: 
 
Ms. Rose writes to the chair of the county 
commission alleging the commission violated the 
Act because it did not approve the minutes for its 
May meeting at the next meeting of a quorum as 
required by Section 10-15-1(G) of the Act. The 
commission holds a meeting within fifteen days 
after receiving the notification to address the 
claimed violation. In this case, the commission 
agrees that it violated the Act, but because the 
violation did not occur at the May meeting, the 
commission cannot cure it by re-taking any action 
or summarizing any discussion. Instead, it agrees 
that in the future it will use its best efforts to 
ensure that minutes are approved at the next 
meeting of a quorum. Ms. Rose is satisfied with 
this resolution of her claim. 
 
Commentary 
 
Because the Attorney General and district 
attorneys cannot be everywhere and resources are 
limited, private individuals who exercise the 
option provided under Section 10-15-3(B) of the 
Act and initiate legal action often will be able to 
obtain more effective and efficient enforcement of 
the Act. However, while the power to bring private 
enforcement actions is important, it is not a means 
to overturn decisions of a public body made in 
conformity with the Act, but with which the public 
disagrees. 
 
Example 91: 
 
A local school board meets in closed session to 
discuss retaining Mr. Jones as the superintendent. 
After this discussion, the board reconvenes in open 
session and takes final action to hire Mr. Jones at 
a higher salary. Many parents disagree and, after 
following the procedures specified in Section 10-
15-3(B) of the Act, seek an injunction in district 
court to stop the contract. As the parents’ 
complaint does not involve any violation of the 
Act, they have not correctly applied Section 10-15-
3(B). Therefore, the court rejects their application 



Office of the Attorney General State of New Mexico

 

 

 42

for injunctive relief. 
 

C. District Court Jurisdiction 
 
The Law 
 
The district courts of this state shall have 
jurisdiction, upon the application of any person 
to enforce the purpose of the Open Meetings 
Act, by injunction, mandamus or other 
appropriate order. The court shall award costs 
and reasonable attorney fees to any person who 
is successful in bringing a court action to 
enforce the provisions of the Open Meetings 
Act. If the prevailing party in a legal action 
brought under this section is a public body 
defendant, it shall be awarded court costs. A 
public body defendant that prevails in a court 
action brought under this section shall be 
awarded its reasonable attorney fees from the 
plaintiff if the plaintiff brought the action 
without sufficient information and belief that 
good grounds supported it. 
 
Commentary 
 
This Subsection confers jurisdiction on the district 
courts to hear questions concerning purported 
violations of the Act. Should a district court 
determine that a public body’s actions were 
illegally taken, it may declare them invalid, 
thereby overcoming the presumption of validity 
conferred under Section 10-15-3(A) of the Act. 
The court may issue an order enjoining the public 
body from implementing its illegal action, an order 
requiring the public body to take action required 
by the Act or any other appropriate order. 
 
Example 92: 
 
A city council voted in closed session to sell the 
furnishings of a city-owned building. Twenty (20) 
days after the city council receives a citizen’s 
written notice of violation and takes no action to 
address it, the citizen applies to district court to 
enjoin the sale because the decision to sell was 
improperly made in a closed meeting. Only the 
sale of real property may be considered in closed 
session. The court enjoins the sale and the decision 
of the city council is nullified. The council must 

reconsider the sale at an open meeting. 
 
Commentary 
 
This Subsection also provides that a district court 
shall award individuals who prevail in a court 
proceeding to enforce the Act their court costs and 
reasonable attorney fees. 
 
Example 93: 
 
Ms. Garcia learns from the president of a local 
construction company that the town council has 
awarded the company a contract to build a public 
swimming pool. Ms. Garcia writes to the mayor 
alleging that the town council violated the Act 
because it awarded the contract outside of a public 
meeting. The mayor reads Ms. Garcia’s letter and 
forwards it to the other councilors. The council 
does not take any steps to address Ms. Garcia’s 
letter. Fifteen days after the mayor received her 
letter, Ms. Garcia may file a lawsuit against the 
council to enforce the Act. If she succeeds in 
proving that a violation occurred, she will be 
entitled to an award of costs and reasonable 
attorney fees. 
 
Commentary 
 
If a public body successfully defends itself against 
a lawsuit brought to enforce an alleged violation of 
the Act, the public body defendant is entitled to 
court costs. A prevailing public body defendant is 
entitled to attorney fees only if the court 
determines that the person who brought The 
Lawsuit did so without any valid basis or support.  
 
Example 94: 
 
Assume the same facts set forth in Example 91. At 
the hearing on the application for injunctive relief, 
the school board defends itself by alleging that the 
parents’ claims were not supported by any facts 
showing a violation of the Open Meetings Act. If 
the parents brought the lawsuit under the Act 
without any belief that good grounds supported it, 
the court may find that the lawsuit was frivolous 
and, in addition to denying the injunction, award 
the school board its court costs and reasonable 
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attorney fees.  
 
D. Other Remedies 
 
The Law 
 
No section of the Open Meetings Act shall be 
construed to preclude other remedies or rights 
not relating to the question of open meetings. 
 
Commentary 
 
This Subsection simply makes it clear that the 
remedies available to challenge a public body’s 
action for violating the Act are not exclusive. The 
public is not precluded from charging the public 
body with violation of other laws in connection 
with the same action. 
 
Example 95: 
 
A board of county commissioners votes to apply 
the sole source exception stated in Section 10-15-
1(H)(6) of the Act to close a meeting to discuss 
and decide upon the purchase of water fountains 
from Fountain Company when such fountains are 
available from other vendors. A competing water 
fountain vendor alleges that the board violated the 
Act and files suit to overturn the action. If 
warranted, the competitor might also allege that 
the board violated the Procurement Code by 
failing to take bids on this purchase. 
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VI. Section 10-15-4. Criminal Penalties 

 
The Law 
 
Any person violating any of the provisions of 
NMSA 1978, Section 10-15-1 or 10-15-2 is guilty 
of a misdemeanor and upon conviction shall be 
punished by a fine of not more than five 
hundred dollars ($500) for each offense. 
 
Commentary 
 
If, after investigating charges that the Act has been 
violated, the Attorney General finds that the 
charges are valid and substantial, the Attorney 
General may initiate a criminal prosecution against 
each of those persons responsible for the violation. 
The public officers or employees charged may be 
held personally responsible for violations of the 
Act if it is shown that they intentionally acted in a 
manner that violated the Act. In addition to the 
members of the public body, other officials 
responsible for implementing the Act’s provisions 
may be found liable. 
 
Example 96: 
 
A city clerk is required by law to keep all minutes 
of the governing body of a municipality. The city 
clerk might therefore be found liable for failure to 
have draft minutes available for public inspection  
as required by Section 10-15-1(G) of the Act. 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 



Office of the Attorney General State of New Mexico

 

 

 45

Open Meetings Act  

Compliance Checklist 

 
 
Open Meetings (§ 10-15-1 (B)) 

 

 

The Open Meetings Act applies to meetings of public bodies: 
 

 

  At which a quorum of the members of the public body is present in person or by telephone; and 
 

 

  During which the public body will formulate public policy, discuss public business or take 
action. 

 
If the Open Meetings Act applies, the following checklist will help you comply with its requirements. 
Notice Requirements (§ 10-15-1 (D) and (F)) 
 
Non-emergency meetings 

 

 

  Reasonable advance notice of the meeting has been provided to the public (§ 10-15-1 (D)). 
 

 

  The notice complies with the deadlines and procedures for meeting notices adopted by the 
public body under Section 10-15-1(D) of the Open Meetings Act. 

 
  The notice includes the date, time and location of the meeting. 

 

 

  The notice is published or posted in a place and manner accessible to the public. 
 

 

  Notice has been provided to all FCC licensed broadcast stations and newspapers of general 
circulation that have provided a written request for notice of meetings (§ 10-15-1 (D)). 

 
  The notice includes an agenda or information on how the public may obtain a copy of the 

agenda (§ 10-15-1 (F)). 

 
Emergency Meetings 

 

 

Under limited circumstances, an emergency meeting may be held with little advance notice if: 
 

 

  The public body did not expect the circumstances giving rise to the meeting; and 
 

 

  If the public body does not act immediately, injury or damage to persons or property or 
substantial financial loss to the public body is likely. 
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Meeting Agenda (§ 10-15-1 (F)) 

 

 

The meeting agenda should: 
 

 

  Include a list of specific items the public body intends to discuss or transact at the meeting. 
 

 

  Clearly describe agenda items that the public body intends to discuss or act on during the 
meeting in order to give adequate public notice. 

 
  Except for an emergency meeting, the agenda is available to the public at least 72 hours before 

the meeting. 

 
  Except for emergency matters, the public body takes action only on those items specifically 

listed on the agenda 72 hours before the meeting. 

 
Telephonic Participation (§ 10-15-1 (C)) 

 

 

If a member of the public body participates in a meeting by telephone: 
 

 

  There must be a law or a rule of the public body authorizing its members to participate by 
conference telephone or similar communications equipment; and 

 
  It must be “difficult or impossible” for that member to attend the meeting in person; and 

 

 

  Each member participating telephonically can be identified when speaking, all participants are 
able to hear each other at the same time, and members of the public attending the meeting are 
able to hear any member of the public body who speaks during the meeting. 

 
Closed Meetings – Permissible Subjects (§ 10-15-1 (H)) 

 

 

If a public body wishes to hold a closed meeting, it may do so only to engage in one or more of the 
following: 

 
            Deliberations about the issuance, suspension, renewal or revocation of a license(§ 10-15-1(H)(1)). 

 

 

  Discussion of the hiring, promotion, demotion, dismissal, assignment or resignation of a public 
employee, or the investigation or consideration of complaints or charges against a public employee 
(§ 10-15-1(H)(2)). 

 
  Deliberations in connection with an administrative adjudicatory proceeding held by the public body 

(§ 10-15-1(H)(3)). 
 
_____ Discussion of personally identifiable information about an individual student (§ 10-15-1(H)(4)). 
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  Discussion of collective bargaining strategy prior to negotiations between a public body and a 
union representing employees of the public body; collective bargaining sessions involving the 
public body and union (§ 10-15-1(H)(5)); and consultations and impasse resolution procedures at 
which the public body and the union are present (§ 10-7E-17(G) of the Public Employee 
Bargaining Act). 

 
  Discussion of a sole source purchase that exceeds $2,500 or of the contents of competitive 

sealed proposals during the contract negotiation process (§ 10-15-1(H)(6)). 

 
  Meeting with the public body’s attorney pertaining to threatened or pending litigation in which 

the public body is or may become a participant (§ 10-15-1(H)(7)). 

 
  Discussion of the purchase, acquisition or disposal of real property or water rights 

(§ 10-15-1(H)(8)). 
 

 

  For committees or boards of public hospitals only, discussion of strategic or long-range 
business plans or trade secrets (§ 10-15-1(H)(9)). 

 
  For the Gaming Control Board only, a meeting that deals with information made confidential by 

the Gaming Control Act (§ 10-15-1(H)(10)). 

 
Closed Sessions – Procedures (§ 10-15-1(I)) 

 

 

To properly close a portion of an open meeting, the following actions must be taken: 
 

 

  A motion stating the specific provision of law authorizing the closed meeting and a reasonably 
specific description of the subject to be discussed. 

 
  A roll call vote on the motion to close the meeting in the open session, where the vote of each 

member is to be recorded in the minutes. 

 
  Only the matters stated in the motion to close are discussed in the closed session. 

 

 

  Generally, action on an item discussed in a closed session must be taken in an open meeting 
(§ 10-15-1 (H)). 

 

 

  After a closed meeting is completed, a statement affirming that the matters discussed in the 
closed meeting were limited to those stated in the motion to close is recorded in the minutes 
(§ 10-15-1 (J)). 

 
For closed meetings of a public body held separate from an open meeting, the above criteria apply except: 

 

 

  Instead of a motion to close, appropriate public notice is provided that includes the specific 
provision of law authorizing the closed meeting and a reasonably specific description of the 
subject to be discussed (§ 10-15-1 (I)(2)). 
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  Following completion of the closed meeting, a statement is entered into the minutes of the next 

open meeting specifying that the matters discussed in the closed meeting were limited to those 
stated in the notice of the closed meeting (§ 10-15-1 (J)). 

 
Meeting Minutes (§ 10-15-1 (G)) 

 

 

If the meeting is open, written minutes are required. Minutes must contain at least: 
 

  The date, time and place of the meeting; and 
 

 

  The names of all members of the public body attending the meeting and of those members who 
are absent; and 

 
  A description of the substance of all proposals considered during the meeting; and 

 

 

  A record of any decisions made and votes taken that shows how each member voted (voting by 
secret ballot is not permitted). 

 
The following also applies to meeting minutes: 

 

 

  A draft copy of the minutes is prepared within 10 working days of the public meeting. 
 

 

  The minutes are approved, amended or disapproved at the next meeting where a quorum of the 
public body is present. 

 
  All minutes are made available for public inspection. 
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Chapter 

10 

Inspection of Public Records Act 

This chapter contains the Inspection of Public Records Act Compliance Guide, Eighth 
Edition, published by the Office of the New Mexico Attorney General.  The full 
text of the Inspection of Public Records Act is found in section II of the guide.  

More recent versions of the guide, or any updates to the Act, may be available on 
the website for the Office of the New Mexico Attorney General. 

https://www.nmag.gov/wp-content/uploads/2021/11/Open-Meetings-Act-
Compliance-Guide-2015.pdf
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Mission  

Our mission is to protect New Mexicans in order to make our communities 
safer and more prosperous.  We prosecute criminal and civil offenses; 
advocate for consumers and those without a voice; empower the public by 
proactively educating them and connecting them with beneficial resources; 
and serve as legal counsel for the State and its agents. 

Vision 

We aspire to be an innovative leader in New Mexico, recognized for 
proactively finding solutions and responding to evolving needs by 
leveraging partnerships with individuals, community organizations, 
government agencies, and businesses. 

As Attorney General, I am pleased to report that we are working hard to make the changes necessary to 

serve and protect the State of New Mexico. I grew up facing many of the hardships that New Mexicans 

experience every day, and it is that shared experience that motivates me to be a fierce advocate and a voice 

for our communities. My outreach efforts will support long-term goals of improving transparency in 

government and empowering New Mexicans.  

The Inspection of Public Records Act (IPRA) is intended to provide the public with access to information 

about governmental affairs. This Compliance Guide has been prepared to inform the public, state and local 

government agencies, and all other public bodies subject to the IPRA about its requirements and 

applications. The law requires public access to virtually all public records. While there are legitimate 

exceptions, most records are available for public inspection.  We encourage public officials to be 

reasonable in providing public access and to honor all legitimate requests for records. The responsibilities 

of supporting, complying with, and enforcing IPRA lie with citizens, agencies, District Attorneys and the 

Attorney General. This guide is intended to assist public officials in their efforts to govern in a transparent 

manner, and will help New Mexicans understand their right to inspect public records.  

 

 

 

HECTOR BALDERAS 
Attorney General of New Mexico 
2015 
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I. Introduction
Access to public records is one of the fundamental 
rights afforded to people in a democracy. Even 
where there is no statute, a common law right to 
inspect and copy public records affords members 
of the public the opportunity to keep a watchful 
eye on government. Nixon v. Warner 
Communications, Inc., 435 U.S. 589 (1978). As 
acknowledged by the New Mexico Supreme Court, 
“[w]ritings coming into the hands of public officers 
in connection with their official functions should 
generally be accessible to members of the public so 
that there will be an opportunity to determine 
whether those who have been entrusted with the 
affairs of government are honestly, faithfully and 
competently performing their function as public 
servants.” State ex rel. Newsome v. Alarid, 90 
N.M. 790, 795, 568 P.2d 1236 (1977) (quoting 
with approval MacEwan v. Holm, 359 P.2d 413, 
420-21 (Or. 1961)). 
 
As will be discussed in this Compliance Guide, 
there are circumstances where the right to inspect 
public records is outweighed by specific competing 
interests protecting the confidentiality of certain 
records. However, courts interpreting the Act have 
established a clear presumption in favor of access: 

 
A citizen has a fundamental right to have 
access to public records. The citizen’s right 
to know is the rule and secrecy is the 
exception. Where there is no contrary 
statute…, the right to inspect public records 
must be freely allowed. 
 

Newsome, 90 N.M. at 797. 
 
Accordingly, public officials and employees should 
strive to ensure that all reasonable requests to 
inspect public records are promptly and efficiently 
granted. To that end, this Compliance Guide 
(“Guide”) has been prepared by the Attorney 
General to inform state and local government 
agencies and the public about the right to inspect 
public records under the Act and to assist in 

resolving questions about the Act’s applicability in 
particular situations. For ease of understanding, 
this Compliance Guide is divided into three areas: 
 
1)  The Law, as written, is in bold type. 
2)  Commentary or explanation is in regular type. 
3)  Examples of when the law would and would not 
apply are in italic type. 
 
For the convenience of those who are requesting 
and responding to requests for public records under 
the Act, Appendix II of this Guide contains 
suggested forms that may be followed for those 
purposes. 
 
If you would like additional copies of this Guide, 
or if you have any questions about it or the 
applicability of the Act, please contact the Open 
Government Division of the Office of the Attorney 
General at P.O. Drawer 1508, Santa Fe, New 
Mexico 87504-1508, or by telephone at (505) 827-
6070. The Guide is also available at the Office of 
the Attorney General’s website at www.nmag.gov.  
 
This Guide does not attempt to anticipate all 
problems or questions that may arise in the course 
of government business. It is hoped, however, that 
the Guide will serve to resolve recurring questions 
concerning the applicability of the law. For 
questions not addressed in the Guide, public bodies 
should direct compliance questions to their 
attorneys. In addition, the Office of the Attorney 
General will answer questions from members of 
the public and government agencies concerning 
application of the Act.  
 
The Office also provides educational workshops on 
the Act throughout the state for members of the 
public and state and local governments. To find out 
when the next Inspection of Public Records Act 
workshop will be held in your area, please contact 
the Open Government Division.   
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II. Inspection of Public Records Act 
 
14-2-1.  Right to Inspect Public Records; 
Exceptions. 
 
A. Every person has a right to inspect public 

records of this state except: 
 

(1) records pertaining to physical or mental 
examinations and medical treatment of 
persons confined to any institution; 

 
(2) letters of reference concerning 
employment, licensing or permits; 

 
(3) letters or memorandums which are 
matters of opinion in personnel files or 
students’ cumulative files; 

 
(4) law enforcement records that reveal 
confidential sources, methods, information 
or individuals accused but not charged with 
a crime. Law enforcement records include 
evidence in any form received or compiled 
in connection with any criminal 
investigation or prosecution by any law 
enforcement or prosecuting agency, 
including inactive matters or closed 
investigations to the extent that they contain 
the information listed above; 

 
(5) as provided by the Confidential 
Materials Act; 

 
(6) trade secrets, attorney-client privileged 
information and long-range or strategic 
business plans of public hospitals discussed 
in a properly closed meeting; 

 
(7) tactical response plans or procedures 
prepared for or by the state or a political 
subdivision of the state, the publication of 
which could reveal specific vulnerabilities, 
risk assessments or tactical emergency 
security procedures that could be used to 
facilitate the planning or execution of a 

 terrorist attack; and 
(8) as otherwise provided by law. 
 

B. Protected personal identifier information 
contained in public records may be redacted by 
a public body before inspection or copying of a 
record. The presence of protected personal 
identifier information on a record does not 
exempt the record from inspection. Unredacted 
records that contain protected personal 
identifier information shall not be made 
available on publicly accessible web sites 
operated by or managed on behalf of a public 
body. 
 
14-2-4.  Short Title. 
 
Chapter 14, Article 2 NMSA 1978 may be cited 
as the “Inspection of Public Records Act”. 
 
14-2-5. Purpose of Act; Declaration of Public 
Policy. 
 
Recognizing that a representative government is 
dependent upon an informed electorate, the 
intent of the legislature in enacting the 
Inspection of Public Records Act is to ensure, 
and it is declared to be the public policy of this 
state, that all persons are entitled to the greatest 
possible information regarding the affairs of 
government and the official acts of public 
officers and employees. It is the further intent 
of the legislature, and it is declared to be the 
public policy of this state, that to provide 
persons with such information is an essential 
function of a representative government and an 
integral part of the routine duties of public 
officers and employees. 
 
14-2-6. Definitions. 
 
As used in the Inspection of Public Records Act: 
 
A. “custodian” means any person responsible 
for the maintenance, care or keeping of a public 
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body’s public records, regardless of whether the 
records are in that person’s actual physical 
custody and control; 
 
B. "file format" means the internal structure of 
an electronic file that defines the way it is stored 
and used; 
 
C. “inspect” means to review all public records 
that are not excluded in Section 14-2-1 NMSA 
1978; 
 
D. “person” means any individual, corporation, 
partnership, firm, association or entity; 
 
E. “protected personal identifier information” 
means: 
 

(1) all but the last four digits of a: 
 (a) taxpayer identification number; 

  (b) financial account number; or 
  (c) driver’s license number; 
  
 (2) all but the year of a person’s date of  
 birth; and 
 
 (3) a social security number. 
 
F. “public body” means the executive, 
legislative and judicial branches of state and 
local governments and all advisory boards, 
commissions, committees, agencies or entities 
created by the constitution or any branch of 
government that receives any public funding, 
including political subdivisions, special taxing 
districts, school districts and institutions of 
higher education; and 
 
G. “public records” means all documents, 
papers, letters, books, maps, tapes, 
photographs, recordings and other materials, 
regardless of physical form or characteristics, 
that are used, created, received, maintained or 
held by or on behalf of any public body and 
relate to public business, whether or not the 
records are required by law to be created or 
maintained. 
 
 

14-2-7.  Designation of Custodian; Duties.  
 
Each public body shall designate at least one 
custodian of public records who shall: 
 
A.  receive requests, including electronic mail or 
facsimile, to inspect public records; 
 
B. respond to requests in the same medium, 
electronic or paper, in which the request was 
made in addition to any other medium that the 
custodian deems appropriate; 
 
C.  provide proper and reasonable 
opportunities to inspect public records; 
 
D. provide reasonable facilities to make or 
furnish copies of the public records during 
usual business hours; and 
 
E. post in a conspicuous location at the 
administrative office, and on the publicly 
available website, if any, of each public body a 
notice describing: 
 
 (1) the right of a person to inspect a public 
body’s records; 
 
 (2) procedures for requesting inspection of 
public records, including the contact 
information for the custodian of public records; 
 
 (3) procedures for requesting copies of 
public records; 
 
 (4) reasonable fees for copying public 
records; and 
 
 (5) the responsibility of a public body to 
make available public records for inspection. 
 
14-2-8.  Procedure for Requesting Records. 
 
A. Any person wishing to inspect public 
records may submit an oral or written request 
to the custodian. However, the procedures set 
forth in this section shall be in response to a 
written request. The failure to respond to an 
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oral request shall not subject the custodian to 
any penalty. 
 
B. Nothing in the Inspection of Public Records 
Act shall be construed to require a public body 
to create a public record. 
 
C. A written request shall provide the name, 
address and telephone number of the person 
seeking access to the records and shall identify 
the records sought with reasonable 
particularity. No person requesting records 
shall be required to state the reason for 
inspecting the records. 
 
D. A custodian receiving a written request shall 
permit the inspection immediately or as soon as 
is practicable under the circumstances, but not 
later than fifteen days after receiving a written 
request. If the inspection is not permitted 
within three business days, the custodian shall 
explain in writing when the records will be 
available for inspection or when the public body 
will respond to the request. The three-day 
period shall not begin until the written request 
is delivered to the office of the custodian. 
 
E. In the event that a written request is not 
made to the custodian having possession of or 
responsibility for the public records requested, 
the person receiving the request shall promptly 
forward the request to the custodian of the 
requested public records, if known, and notify 
the requester. The notification to the requester 
shall state the reason for the absence of the 
records from that person’s custody or control, 
the records’ location and the name and address 
of the custodian. 
 
F. For the purpose of this section, “written 
request” includes an electronic communication, 
including email or facsimile, provided that the 
request complies with the requirements of 
Subsection C of this section. 
 
14-2-9. Procedure for Inspection. 
 
A. Requested public records containing 
information that is exempt and nonexempt from 

disclosure shall be separated by the custodian 
prior to inspection, and the nonexempt 
information shall be made available for 
inspection. If necessary to preserve the 
integrity of computer data or the confidentiality 
of exempt information contained in a database, 
a partial printout of data containing public 
records or information may be furnished in lieu 
of an entire database. Exempt information in an 
electronic document shall be removed along 
with the corresponding metadata prior to 
disclosure by utilizing methods or redaction 
tools that prevent the recovery of exempt 
information from a redacted electronic 
document. 
 
B. A custodian shall provide a copy of a public 
record in electronic format if the public record 
is available in electronic format and an 
electronic copy is specifically requested. 
However, a custodian is only required to 
provide the electronic record in the file format 
in which it exists at the time of the request. 
 
C.  A custodian: 
 
 (1) may charge reasonable fees for copying 
the public records, unless a different fee is 
otherwise prescribed by law; 
 
 (2) shall not charge fees in excess of one 
dollar ($1.00) per printed page for documents 
eleven inches by seventeen inches in size or 
smaller; 
 
 (3) may charge the actual costs associated 
with downloading copies of public records to a 
computer disk or storage device, including the 
actual cost of the computer disk or storage 
device; 
 
 (4) may charge the actual costs associated 
with transmitting copies of public records by 
mail, electronic mail or facsimile; 
 
 (5) may require advance payment of the fees 
before making copies of public records; 
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 (6) shall not charge a fee for the cost of 
determining whether any public record is 
subject to disclosure; and 
 
 (7) shall provide a receipt upon request.  
 
D.  Nothing in this section regarding the 
provision of public data in electronic format 
shall limit the ability of the custodian to engage 
in the sale of data as authorized by Sections 14-
3-15.1 and 14-3-18 NMSA 1978, including 
imposing reasonable restrictions on the use of 
the database and the payment of a royalty or 
other consideration. 
 
14-2-10. Procedure for Excessively Burdensome 
or Broad Requests. 
 
If a custodian determines that a written request 
is excessively burdensome or broad, an 
additional reasonable period of time shall be 
allowed to comply with the request. The 
custodian shall provide written notification to 
the requester within fifteen days of receipt of 
the request that additional time will be needed 
to respond to the written request. The 
requester may deem the request denied and 
may pursue the remedies available pursuant to 
the Inspection of Public Records Act if the 
custodian does not permit the records to be 
inspected in a reasonable period of time. 
 
14-2-11. Procedure for Denied Requests. 
 
A. Unless a written request has been 
determined to be excessively burdensome or 
broad, a written request for inspection of public 
records that has not been permitted within 
fifteen days of receipt by the office of the 
custodian may be deemed denied. The person 
requesting the public records may pursue the 
remedies provided in the Inspection of Public 
Records Act. 

 
B. If a written request has been denied, the 
custodian shall provide the requester with a  
 
 
 

written explanation of the denial. The written 
denial shall: 
 
 (1) describe the records sought; 
 
 (2) set forth the names and titles or positions 
of each person responsible for the denial; and 
 
 (3) be delivered or mailed to the person 
requesting the records within fifteen days after 
the request for inspection was received. 
 
C. A custodian who does not deliver or mail a 
written explanation of denial within fifteen days 
after receipt of a written request for inspection 
is subject to an action to enforce the provisions 
of the Inspection of Public Records Act and the 
requester may be awarded damages. Damages 
shall: 
 
 (1) be awarded if the failure to provide a 
timely explanation of denial is determined to be 
unreasonable; 
 
 (2) not exceed one hundred dollars ($100) 
per day; 
 
 (3) accrue from the day the public body is in 
noncompliance until a written denial is issued; 
and 

 
 (4) be payable from the funds of the public 
body. 
 
14-2-12.  Enforcement. 
 
A. An action to enforce the Inspection of Public 
Records Act may be brought by: 
 
 (1) the attorney general or the district 
attorney in the county of jurisdiction; or 

 
 (2) a person whose written request has been 
denied. 
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B. A district court may issue a writ of 
mandamus or order an injunction or other 
appropriate remedy to enforce the provisions of 
the Inspection of Public Records Act. 
 
C. The exhaustion of administrative remedies 
shall not be required prior to bringing any 
action to enforce the procedures of the 
Inspection of Public Records Act. 
 
D. The court shall award damages, costs and 
reasonable attorneys’ fees to any person whose 
written request has been denied and is 
successful in a court action to enforce the 
provisions of the Inspection of Public Records 
Act. 
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III. Section 14-2-1. Right to Inspect Public 
Records; Exceptions 

 
A. RIGHT TO INSPECT PUBLIC 
 RECORDS 
 
The Law 
 
Every person has a right to inspect public 
records of this state except: 
 

Commentary 
 
This section sets forth the fundamental rule that a 
person may inspect any public records of the state 
except those that are specifically protected. Most 
records kept by a public entity should be available 
for inspection. Unless the records custodian is 
positive that a recognized exception applies, all 
legitimate and appropriate requests must be 
honored. 
 
Example 1: 
A city program provides funds to low income 
families for winterizing homes. To qualify for 
program funds, applicants must provide certain 
family and financial information. Because the 
administrator of the program would like to protect 
the applicants’ privacy, but has no specific legal 
basis for keeping the applications confidential, the 
administrator requires only such personal 
information as is necessary to operate the 
program. 
 
Example 2: 
A homebuyer receives what she considers to be 
deficient service from her real estate broker. In 
response, she writes a letter to the municipality 
that issued a business license to the broker and 
alleges that the broker broke the law. The pertinent 
municipal department evaluates the complaint and 
decides that the allegations are not worth 
pursuing. A newspaper investigating real estate 
fraud learns about the complaint and requests a 
copy. No statute protects complaints filed against 
brokers. The municipality provides the reporter 
with a copy of the complaint, with a cover letter 
that explains the municipality’s decision not to 

pursue any investigation, and disclaims any 
position about the truth or falsity of the allegations 
in the complaint. 
 
Commentary 
 
Because of the presumption in favor of the right to 
inspect, public bodies acquiring information should 
keep in mind that the records they keep generally 
are subject to public inspection. Merely declaring 
certain documents to be confidential by regulation 
or agreement will not exclude them from 
inspection. Similarly, an agency cannot deny 
access to a record simply because the agency 
obtained it under a promise of confidentiality. To 
exclude a record from inspection, the custodian 
must be prepared to show that a specific law, court 
rule or constitutional privilege supports 
confidentiality. Because of the presumption in 
favor of inspection and to effectively protect 
personal privacy, the public body should be sure 
that the information it gathers is actually needed. 
 
Example 3: 
A government watchdog group requests the names 
and salaries of employees who work for a county’s 
road department. The director of the county 
personnel office refuses to provide the information 
because he promised the employees that he would 
not reveal the information and because he feels 
revelation would invade the employees’ privacy. 
The director’s policy is open to challenge because 
the names and salaries of public employees are 
generally considered public information. Without a 
specific law, court rule or constitutional privilege 
to support it, the mere promise of confidentiality is 
not adequate to deny access to the requested 
information. 
 
Example 4: 
A town resident sues the town government. Before 
the court issues its decision, the parties agree to 
settle the case. They enter into a settlement 
agreement in which the town agrees to pay the 
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plaintiff a specified amount in damages. The 
settlement agreement includes a provision making 
the settlement terms confidential. The court enters 
an order dismissing the case. The order does not 
incorporate the settlement agreement. Soon 
afterwards, the mayor signs a voucher for the 
amount of the settlement payable to the plaintiff in 
the lawsuit. An interested citizen makes a request 
for copies of certain vouchers, including the 
voucher for the settlement amount. The town 
provides copies of all vouchers requested, except 
the one issued in connection with the settlement. 
Access to that voucher is denied on the basis that 
the settlement amount is confidential under the 
terms of the settlement agreement. The town 
cannot properly withhold the voucher because, 
unless protected by law, information relating to a 
public body’s expenditures is public. The town 
cannot deny access to otherwise public records 
merely by entering into a voluntary settlement 
agreement that declares certain information 
confidential. 
 
B. EXCEPTIONS 

 
When determining whether the specific exceptions 
to the Act apply to a particular record, public 
entities should keep in mind that, although it 
excepts certain matters from the right to inspect, 
the Act should not be interpreted as requiring those 
matters to be kept confidential. In other words, an 
agency may release a record covered by an 
exception if the agency determines that release 
would be appropriate and not in violation of any 
other law that specifically requires that the record 
be kept confidential. 
 
1. Medical Records 
 

The Law 
 
Records pertaining to physical or mental 
examinations and medical treatment of persons 
confined to any institution. 
 
Commentary 
 

As written, the Act exempts from disclosure certain 
medical records of persons confined to public 

institutions, however, the New Mexico Supreme 
Court has substantially expanded the exception. 
Specifically, the Court held in Newsome, 90 N.M. 
790, that the exception protected employee records 
pertaining to illness, injury, disability, inability to 
perform a job task and sick leave. In addition, the 
Court did not require, as a condition for 
confidentiality, that the records pertain only to 
persons confined to institutions. Thus, the 
exception generally protects records kept by any 
governmental agency relating to physical or mental 
illness or medical treatment of individuals, as those 
terms have been judicially interpreted. 
 
Example 5: 
A former inmate at the state penitentiary is being 
considered for an important county job. An 
enterprising local journalist wants to get the 
former inmate’s psychiatric records from the 
penitentiary as part of a story. Records of inmate 
mental examinations while confined at the 
penitentiary are, however, protected from 
disclosure under this exception. 
 
Example 6: 
A state employee just got out of St. Vincent 
Hospital where he underwent a delicate operation. 
His hospital records are submitted to the personnel 
department of his office with his claim for 
insurance. The medical records submitted for 
insurance payment are protected from disclosure. 
 
Example 7: 
Applicants for a vacant district court judge 
position are required to include in their 
application to the judicial nominating commission 
information about medical treatment. A local 
newspaper requests copies of the applications in 
the hope of obtaining information about one 
applicant’s history of treatment for alcoholism. 
Any information submitted by the applicant 
concerning such treatment is protected from 
disclosure. 
 
2. Letters of Reference 
 

The Law 
 
Letters of reference concerning employment, 
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licensing or permits. 
 

Commentary 
 
This exception protects letters of reference an 
agency might obtain regarding applicants for 
employment, licenses or permits from public 
inspection. A reference necessarily consists of the 
author’s subjective opinion about the applicant and 
may not necessarily be based on fact. In addition, 
knowledge that his or her opinion about an 
applicant might be disclosed could deter a person 
from providing letters of reference or could chill a 
candid discussion of the applicant’s qualifications. 
 
Example 8: 
A developer applies to the city council for a permit 
to construct a supermarket in a mostly residential 
area. The council solicits references concerning 
the developer from other public bodies for which 
the developer had performed similar construction 
services. Mr. Doe, the town manager for a 
neighboring town, writes a letter to the council 
detailing his opinion that the developer did not 
adequately control cost overruns on a town project 
overseen by the developer. Mr. Roe, a resident of a 
neighborhood near the planned supermarket site, 
requests a copy of Mr. Doe’s letter. The city 
council properly refuses Mr. Roe’s request on the 
grounds that Mr. Doe’s letter is a letter of 
reference concerning a permit. 
 
3. Matters of Opinion 
 

The Law 
 
Letters or memorandums which are matters of 
opinion in personnel files or students’ 
cumulative files. 
 

Commentary 
 
This exception is aimed at protecting documents in 
an agency’s personnel or student files that contain 
subjective rather than factual information about 
particular individuals. As the Supreme Court 
explained regarding materials in an employee’s 
file: 
 

The Legislature quite obviously anticipated 
that there would be critical material and 
adverse opinions in letters of reference, in 
documents concerning disciplinary action, 
and promotions and in various other opinion 
information that might have no foundation 
in fact but, if released for public view, could 
be seriously damaging to an employee. 

 
Newsome, 90 N.M. at 795. As with the exception 
for medical records, the Newsome case broadly 
interpreted this exception’s coverage to include 
documents concerning infractions and disciplinary 
action, personnel evaluations, opinions as to 
whether a person would be re-hired or as to why an 
applicant was not hired, and other matters of 
opinion. A more recent case similarly interpreted 
the exception to cover matters of opinion related to 
the working relationship between an employer and 
employee such as internal evaluations; disciplinary 
reports or documentation; promotion, demotion or 
termination information; and performance 
assessments. See Cox v. New Mexico Dep’t of 
Public Safety, 148 N.M. 934, 939, 242 P.3d 501 
(Ct. App. 2010). That case also makes clear that 
unless they relate to the employee’s working 
relationship with his or her employer, matters of 
opinion are not protected simply because they are 
kept in the employee’s personnel file. 
 
Example 9: 
The sheriff’s office received a complaint from a 
citizen regarding what she perceived as 
misconduct by the deputy during a routine traffic 
stop. The complaint is placed in the deputy’s 
personnel file. A reporter for a news blog asks to 
inspect and copy the complaint. Although 
maintained in the deputy’s personnel file, the 
complaint is not a matter of opinion exempt from 
disclosure. The complaint came from a member of 
the public and related to her interaction with the 
deputy. The complaint was not generated by the 
sheriff or at the sheriff’s request in connection with 
the sheriff and deputy’s employment relationship. 
Accordingly, the sheriff’s office must make the 
complaint available to the reporter for inspection 
and copying. 
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Commentary 
 
This exception extends only to information that is a 
matter of opinion. Factual information or other 
public information is not protected merely because 
it is kept in employee or student files. 
 
Example 10: 
A city employee who tends to get into trouble with 
her supervisor has, as a result, several letters of 
reprimand in her personnel file. These letters, as 
well as her annual evaluations, are not subject to 
disclosure. However, factual information in the 
file concerning salary, annual leave or conflicts of 
interest is not similarly protected. 
 
Example 11: 
A newspaper reporter interviewed the warden and 
a spokesperson for a state correctional institution 
and learned that five night shift employees had 
been terminated after testing positive for 
marijuana. The reporter requested permission to 
review the personnel files of the five employees 
with the aim of learning their identity. The 
correctional institution is not required to provide 
access to the files because, under these facts, 
where the details about the disciplinary measures 
and other circumstances regarding the discipline 
of the employees had already become public, 
divulgence of the former employees’ identities 
would compromise the privilege against disclosure 
of disciplinary matters protected by the Act. Under 
most circumstances, however, the bare fact that a 
specific employee has been terminated would not 
be considered confidential information. 
 
Commentary 
 
Requested documents that contain significant 
factual information in addition to opinion should 
be provided with the opinion information blocked 
out or otherwise redacted. The presence of 
protected opinion information in a document does 
not exempt the remainder of the document from 
inspection. Job applications and applicant resumes 
are not matters of opinion and should be provided 
upon request. With respect to student files, 
information not protected by this exception may 

otherwise be covered by the protection granted to 
student records under federal law. (See discussion 
in Chapter III, Section B.9.b of this Guide 
regarding the Family Educational Rights and 
Privacy Act, 20 U.S.C. § 1232g. 
 
4. Law Enforcement Records 
 

The Law 
 
Law enforcement records that reveal 
confidential sources, methods, information or 
individuals accused but not charged with a 
crime. Law enforcement records include 
evidence in any form received or compiled in 
connection with any criminal investigation or 
prosecution by any law enforcement or 
prosecuting agency, including inactive matters 
or closed investigations to the extent that they 
contain the information listed above. 
 

Commentary 
 
This exception does not protect all records held by 
a law enforcement agency. The exception applies 
only to records that are (1) created or used by a law 
enforcement agency in connection with a criminal 
investigation or prosecution and (2) reveal 
confidential sources, methods, information or 
individuals accused but not charged with a crime. 
 
Generally, the records that fall within the 
exception’s protection are those that, if made 
public, would seriously interfere with the 
effectiveness of a criminal investigation or 
prosecution. Examples of records that typically fall 
within the exception’s protection include:  
 
  records that detail the methods and procedures 
a law enforcement agency follows when 
investigating crimes; 
 
  evidence and other records that, if disclosed, 
would alert potential defendants to destroy 
evidence, coordinate stories or flee the jurisdiction; 
 
  witness testimony that is crucial to a criminal 
investigation and prosecution; and 
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   records containing information that might 
unfairly cast suspicion on and invade the privacy of 
innocent people or endanger a person’s life. 
 
Whether a law enforcement agency can deny 
inspection of a particular record may depend on the 
phase of the criminal investigation or prosecution. 
For example, the name of a suspect will no longer 
be covered by the exception if the person is 
charged with a crime. However, if the target of an 
investigation or a suspect is not charged, that 
person’s identity can remain confidential even after 
the investigation is closed. 
 
Example 12: 
During the investigation of a series of armed bank 
robberies, the state police question a number of 
suspects, including Mr. Zot. Mr. Zot becomes the 
target of a grand jury, but is not indicted. 
Eventually a Mr. Zinc is arrested for the robbery, 
and is tried and convicted. The state police close 
their file. One year later, an author writing a 
biography of Mr. Zot requests a copy of the closed 
file. The custodian for state police records may 
provide the file after removing or blocking out 
material pertaining to Mr. Zot and other 
information protected by the law enforcement 
records exception. 
 
Example 13: 
A village police chief is questioned by the district 
attorney’s office. The reporter for the local 
newspaper finds out about the interview and 
contacts one of her sources in the police 
department. The next day, the headline in the 
newspaper reads: “Police Chief Accused of 
Mishandling Public Funds.” The reporter decides 
to write a follow-up article and contacts the police 
department to request copies of the police chief’s 
expense records for out-of-town trips. The records 
custodian for the police department cannot deny 
access to the records merely because the headline 
in the newspaper accuses the police chief of a 
crime. However, the records custodian may deny 
inspection on grounds that the requested records 
“reveal … individuals accused but not charged 
with a crime” if the police chief has been 
designated a suspect or has otherwise been 
accused (but not charged) by law enforcement 

officials. 
 
Example 14: 
Ms. Cat telephones the county animal control 
department to complain that her neighbor, Mr. 
Canine, is allowing his dog to run loose in the 
neighborhood. It is a misdemeanor for a dog to be 
outside its owner’s property unless the dog is on a 
leash. The department employee who answers the 
call makes a notation of Ms. Cat’s name and Mr. 
Canine’s address, and sends an animal control 
officer to investigate. The next day, Mr. Canine 
asks the animal control department for a copy of 
the department’s records reflecting complaints 
about his dog. Complaints to the animal control 
department about dogs do not qualify as protected 
law enforcement records because they generally do 
not reveal confidential sources, methods, 
information or individuals accused but not charged 
with a crime. Unless another law protects records 
of complaints to the animal control department 
from disclosure, the department must give Mr. 
Canine access to the notation of Ms. Cat’s 
complaint. 
 
Commentary 
 
The law enforcement records exception does not 
protect information subject to disclosure under the 
Arrest Record Information Act (NMSA 1978, §§ 
29-10-1 to -8). This includes records identifying a 
person who has been arrested. In addition, 
information contained in posters, announcements 
or lists for identifying or apprehending fugitives or 
wanted persons; court records of public judicial 
proceedings; records of traffic offenses and 
accident reports; and original records of entry 
compiled chronologically, such as police blotters, 
are required to be available for public inspection. 
 
Police blotters and other original records of entry 
that the Arrest Record Information Act makes 
public are permanent, chronological records of 
arrests, detentions and other events reported to and 
kept by police departments and other law 
enforcement agencies. Typically, a police blotter 
includes the name, physical description, place and 
date of birth, address and occupation of persons 
arrested, the time and place of arrest, the offenses 
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for which the individuals were arrested or detained, 
and the name of the arresting officer. Other 
examples of original records of entry besides 
police blotters are radio logs, dispatch logs, desk 
logs, offense logs, 911 tapes and other records of 
incidents reported to a law enforcement agency that 
are organized chronologically. 
 
Example 15: 
The director of a city parks department is arrested 
for allegedly leaving the scene of an accident. A 
reporter for the local television news program 
writes to the police department and requests a copy 
of the 911 tapes of requests for emergency services 
on the night of the incident. The 911 tapes are 
public records, and they must be made available to 
the reporter. 
 
Example 16: 
Members of the news media make a request to 
inspect records of the sheriff’s department 
concerning a theft at a grocery store committed by 
three juveniles who were arrested by the 
department. There is no law protecting arrest 
records concerning juveniles. Thus, they must be 
made available for inspection and copying to the 
same extent as adult arrest records. 
 
Example 17: 
Peace officers sent to the scene of an alleged crime 
are required to fill out a standard incident form. 
The form is composed of two parts. The first part 
includes basic information about the incident, 
including a description of the offense and type of 
injury or loss; information about the victim and 
suspect, including names, addresses and telephone 
numbers; and the identity of the reporting officer. 
The second part may include initial investigatory 
information, such as the method used to commit the 
crime; potential location of the suspect; witness 
interviews; and evidence gathered at the scene.  
 
Because the forms are not kept in chronological 
order, they do not qualify as original records of 
entry made public by the Arrest Record 
Information Act. Nevertheless, except to the extent 
that they qualify as protected law enforcement 
records under the Inspection of Public Records 
Act, the forms must be made available to the 

public. Thus, the law enforcement agency generally 
makes the first part of the form, which contains 
information like that typically included in a police 
blotter or other incident log, available for public 
inspection. Before allowing public inspection of the 
second part of the form, the agency blocks out 
information that reveals confidential sources, 
methods, information or persons accused but not 
charged or arrested in connection with a crime, 
and evidence received or compiled in connection 
with the criminal investigation. 
 
Example 18: 
A deputy sheriff is involved in an accident that 
results in fatalities. The accident occurs while the 
deputy is in pursuit of a motorist suspected of 
driving while intoxicated. The deputy is not 
accused or charged with a crime and remains on 
duty. The sheriff’s department maintains incident 
reports in chronological order. A reporter asks for 
a copy of the incident report on the accident 
involving the deputy. The request is denied on 
grounds that the case is subject to an “ongoing 
investigation.” However, the law enforcement 
records exception does not provide blanket 
protection from inspection for “ongoing 
investigations.” In this case, incident reports are 
compiled chronologically and appear to qualify as 
“original records of entry” that are public under 
the Arrest Record Information Act. In addition, 
that Act designates “records of traffic offenses and 
accident reports” as public information. Under 
these circumstances, the incident report on the 
accident involving the deputy must be disclosed. 
 
Commentary 
 
In exceptional circumstances, information 
contained in an original record of entry or similar 
record might be redacted or blocked out before the 
record is disclosed in response to a public records 
request. Information may be withheld, however, 
only with substantial justification. For example, if 
a law enforcement agency knew or reasonably 
suspected that revealing a specific victim’s address 
would put the victim’s life in danger, then the 
agency could keep the address confidential. In 
addition, victims of crimes specified in Article II, 
Section 24 of the New Mexico Constitution and in 
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the Victims of Crimes Act (NMSA 1978, §§ 31-
26-1 to -14), including murder, rape and other 
serious criminal offenses, have certain rights, 
including the right to have their dignity and privacy 
respected. The rights conferred under these 
provisions take effect when an individual is 
formally charged for allegedly committing one of 
the specified crimes against a victim. Once a 
defendant has been charged with the specified 
crimes, these provisions may provide law 
enforcement agencies, criminal prosecutors and 
judges with justification for denying public access 
to those portions of records that identify the 
victims of those crimes. The rights conferred 
under the constitution and the Victims of Crimes 
Act end upon final disposition of the court 
proceedings. 
 

5. Confidential Materials Act 
 

The Law 
 
As provided by the Confidential Materials Act. 
 

Commentary 
 
The Confidential Materials Act (NMSA 1978, §§ 
14-3A-1 to -2) permits any library, college, 
university, museum or institution of the state or 
any of its political subdivisions to keep 
confidential materials of historical or educational 
value on which the donor or seller has imposed 
restrictions on access for a specified period. The 
statutory protection does not apply if the donated 
or sold materials were public records as defined by 
the Inspection of Public Records Act while in the 
possession of the donor or seller at the time of the 
sale. 
 
Example 19: 
The chair of the Board of Medical Examiners 
donates to the UNM Medical School a copy of a 
public hearing transcript detailing bizarre 
evidence the Board heard regarding revocation of 
a particular physician’s license. The chair donates 
the material with the condition that the school 
withhold the transcript from public inspection until 
he has concluded his term on the Board. A medical 
student who considered the subject physician his 

mentor requests a copy of the transcript from the 
school. The school must provide the transcript 
because it was a public record while in the 
possession of the Board at the time it was donated.  
 
6. Public Hospital Records 
 

The Law 

 
Trade secrets, attorney-client privileged 
information and long-range or strategic 
business plans of public hospitals discussed in a 
properly closed meeting. 
 

Commentary 
 
Under this exception, the governing body of a 
public hospital may keep confidential information 
in its records that was discussed in a properly 
closed meeting when the information to be kept 
confidential pertains to trade secrets, is protected 
by the privilege for attorney-client communications 
or relates to the hospital’s long-range or strategic 
business plans. The exception corresponds to a 
similar exception in the Open Meetings Act 
(NMSA 1978, § 10-15-1(H)(9)) that permits public 
hospital boards to discuss the same information in 
closed meetings. To constitute a “properly closed 
meeting” for purposes of the exception, the 
meeting where the topics covered by the exception 
are discussed must be closed according to the 
requirements of the Open Meetings Act. 
 
Example 20: 
The board of a public hospital holds its regularly 
scheduled public meeting. During the meeting, a 
board member moves to go into executive session 
to discuss the hospital’s five-year business plan. 
The plan contains the details of the board’s 
proposal to expand the hospital’s operations 
within the county and into neighboring 
communities. The board goes into closed session 
in accordance with the procedures required by the 
Open Meetings Act. The day after the meeting, a 
reporter for the local television station requests a 
copy of the proposal. The hospital’s records 
custodian may properly deny access to the 
proposal because it contains the hospital’s long-
range and strategic business plans, and was 
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discussed in a properly closed meeting. 
 
Example 21: 
The administrator for a county hospital leased to a 
private, non-profit organization creates a pay scale 
for nonmedical staff positions at the hospital. A 
member of the custodial staff requests a copy of the 
pay scale. Unless otherwise protected by law, the 
pay scale is a public record and must be disclosed 
because it does not involve trade secrets or long-
range business plans of the hospital discussed in a 
properly closed meeting. 
 
Commentary 
 
It should be noted that a public hospital’s records 
containing trade secrets and attorney-client 
privileged materials probably are protected by 
other state laws as well as under this specific 
exception (see the list of state laws in Chapter III, 
Section B.9). Those records, therefore, may 
remain confidential regardless of whether they are 
discussed in a properly closed meeting. 
 

7. Tactical Response Plans 
 

The Law 
 
Tactical response plans or procedures prepared 
for or by the state or a political subdivision of 
the state, the publication of which could reveal 
specific vulnerabilities, risk assessments or 
tactical emergency security procedures that 
could be used to facilitate the planning or 
execution of a terrorist attack. 
 
Commentary 
 
Particularly since the September 11, 2001  terrorist 
attacks, state and local governments have focused 
on the development and refinement of plans and 
procedures for responding to emergencies, 
including potential terrorist attacks. This exception 
is intended to protect New Mexico state and local 
government tactical response plans or procedures 
that, if made public, could reveal specific 
vulnerabilities, risk assessments or tactical 
emergency security procedures that could be used 
by terrorists to plan or carry out an attack. 

Information sought to be protected under the 
exception must be included in a governmental 
tactical response plan or procedure. Otherwise, it 
is not sufficient to deny an inspection request that 
the requested records could conceivably be useful 
to terrorists planning an attack. 
 
Example 22: 
A county resident requests a copy of a geological 
survey map that designates the reservoir supplying 
the county’s drinking water. The map is not part of 
the county’s tactical response plans or procedures. 
Thus, access to the map may not be denied just 
because the location of the reservoir might 
possibly be of interest to a terrorist. 
 
Example 23: 
Homeowners in a village are required to file copies 
of their building plans with the village clerk. Some 
residents are concerned that burglars could use the 
plans to rob the residents’ homes if the plans were 
made available for inspection. Nevertheless, unless 
the building plans are otherwise protected by law, 
the village clerk may not rely on the exception for 
tactical response plans or procedures to deny 
public access to the building plans. 
 
Commentary 
 
It also would not be proper to simply designate 
information as a “tactical response plan” in order to 
avoid public disclosure. To afford confidentiality 
to a plan under this exception it must (1) address 
the state’s or a local government’s plan or 
procedures for dealing with a crisis or emergency 
and (2) contain “specific vulnerabilities, risk 
assessments or tactical emergency security 
procedures” that could facilitate a terrorist attack if 
made public. 
 

8. Protected Personal Identifier Information 
 

The Law 
 
Protected personal identifier information 
contained in public records may be redacted by 
a public body before inspection or copying of a 
record. The presence of protected personal 
identifier information on a record does not 
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exempt the record from inspection. Unredacted 
records that contain protected personal 
identifier information shall not be made 
available on publicly accessible web sites 
operated by or managed on behalf of a public 
body. 
 

Commentary 
 
The Act permits a public body to redact or block 
out “protected personal identifier information” 
contained in a public record before making the 
record available for inspection or copying. As 
discussed below in Chapter V, Section E, the Act 
defines “protected personal identifier information” 
that may properly be redacted. A public body may 
not deny inspection of a public record merely 
because the record contains protected personal 
identifier information. To protect the personal 
identifier information, the public body may redact 
it from the public record and then make the 
redacted record available for inspection and 
copying. 
 
The Act permits but does not require a public body 
to redact protected personal identifier information 
contained in a public record before providing the 
record for inspection or copying. In contrast, the 
Act prohibits a public body from making records 
that contain protected personal identifier 
information available on the public body’s web site 
unless the protected personal identifier information 
has first been redacted. 
 
9. Other Laws 
 

The Law 
 
As otherwise provided by law. 
 

Commentary 
 
The last exception to the inspection right 
incorporates limitations on access to public records 
found in other statutes and sources of legal 
authority. Thus, a person who requests a particular 
public record may find that it is protected or 
regulated by a specific statutory or court-
recognized rule. 

 
a. State Law 

 
The New Mexico statutes include numerous 
provisions relating to the confidentiality of certain 
public records. These statutes are not necessarily 
consistent. Statutes protecting a certain kind of 
record, for example, financial information, in one 
agency’s files may be silent regarding the same 
information in another agency’s files. The statutes 
also do not always completely exempt records 
from public inspection. While some establish the 
essential confidentiality of records, others simply 
provide that certain records may be disclosed only 
in a limited way. Records covered by statutes that 
govern the confidentiality of records kept by 
private persons or businesses are not “public 
records,” and are not subject to the Act. 
 
Set forth below is a brief description of some 
constitutional, statutory and regulatory exceptions 
to the right of a person to inspect any public record 
of the state. The list is illustrative only and is not 
intended to be exhaustive. In any given case, the 
particular requirements of these provisions and 
others governing the disclosure of specific records 
should be reviewed to determine how they apply. 

 
NEW MEXICO STATUTES ANNOTATED 
(1978) 
 
§ 1-4-5.5 Voter information 
Certain information from voter databases may be 
released only with authorization by the county 
clerk and cannot be used for unlawful purposes. 
Voter registration lists maintained by the secretary 
of state and voter registration certificates filed with 
the county clerks are not covered by this statutory 
provision and are public records that must be 
disclosed as provided by law. 
 
§ 2-3-13. Service by legislative council service 
The director and employees of the legislative 
council service shall not reveal the contents or 
nature of requests or statements for service, except 
with the consent of the person making such 
request. 
 
§ 4-44-25. Financial disclosures 
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Disclosures of financial interests by county 
officials and employees are available from the 
county clerk for public inspection, except 
valuations attributed to the reported interests. 
 
§ 6-14-10.  Public securities 
Records regarding the ownership or pledge of 
public securities are not subject to public 
inspection. 
 
§ 7-1-8.  Tax returns 
It is generally unlawful for employees of the 
taxation and revenue department to reveal taxpayer 
information with specified exceptions. 
 
§ 9-26-14.  Educational debts 
Information obtained from the labor department 
by a corporation organized under the Educational 
Assistance Act concerning obligors of student 
debts shall be used by the corporation only to 
enforce the debt and shall not be disclosed for any 
other purpose. 
 
§ 11-13-1. Indian gaming records 
Specified information provided to the state gaming 
representative under the Indian Gaming Compacts 
is not subject to public disclosure absent 
permission from the affected tribe or pueblo. 
Protected information includes trade secrets, 
security and surveillance system information, cash 
handling and accounting information, personnel 
records and proprietary information. 
 
§ 12-6-5. Audit reports 
Reports of agency audits and examinations by the 
state auditor do not become public until five days 
after the report is sent to the agency audited or 
examined. 
 
§ 14-3-15.1. State agency computer databases 
The use of state agency databases for commercial, 
political or solicitation purposes is restricted. 
 
§ 14-3-18. Local government databases 
Counties and municipalities may charge fees for 
electronic copies of computer databases and for 
access to their computer and network systems to 
search, manipulate or retrieve information from a 
computer database. 

§ 14-6-1. Health information 
In general, health information relating and 
identifying specific individuals as patients is 
strictly confidential and not a matter of public 
record. 
 
§ 14-8-9.1 Documents filed with county clerk 
Documents filed and recorded in a county clerk’s 
office are public records subject to disclosure, with 
certain exceptions including health information 
relating to specific patients and discharge papers of 
a veteran of the U.S. Armed Forces. Death 
certificates are available for inspection but may not 
be copied for 55 years. 
 
§ 15-7-9. Claims against governmental entities 
Records maintained by the risk management 
division pertaining to insurance coverage and to 
claims for damages and other relief against 
governmental entities, officers and employees are 
confidential; however, records pertaining to claims 
are subject to public inspection 180 days after the 
latest of the four occurrences specified in the 
statute. 
 
§ 18-9-4. Library patrons 
Patron records maintained by public libraries may 
not be disclosed except to library staff absent the 
consent of the patron or a court order. 
 
§ 22-21-2. Student lists 
Student, faculty and staff lists with personal 
identifying information obtained from a public 
school may not be used for marketing goods and 
services to students, faculty, staff or their families. 
 
§ 24-1-5. Health facility complaints 
Complaints about health facilities received by the 
health services division of the department of health 
shall not be disclosed publicly in such manner as to 
identify the individuals or facilities if, upon 
investigation, the complaint is unsubstantiated. 
 
§ 24-1-20. Medical treatment records 
Files and records of the department of health 
identifying individuals who have received 
treatment, diagnostic services or preventative care 
are confidential and not open to inspection except 
under the specified limited circumstances. 
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§ 24-14-27. Vital records 
It is unlawful for any person to permit inspection 
of or to disclose information contained in vital 
records (birth and death certificates) maintained by 
the vital statistics bureau, or to copy or issue a 
copy of all or part of any record, except as 
authorized by law. 
 
§ 27-2B-17 Public assistance 
The use or disclosure of the names of participants 
in public assistance programs administered by the 
human services department for commercial or 
political purposes is prohibited. 
 
§ 28-17-13. Long-term care client records 
Files and records pertaining to clients, patients and 
residents held by the state long-term care 
ombudsman are confidential and not subject to the 
provisions of the Inspection of Public Records Act. 
 
§ 29-10-4. Arrest record information  
Notations of the arrest or filing of criminal charges 
against an individual by a law enforcement agency 
that reveal confidential sources, methods, 
information or individuals accused but not charged 
with a crime is confidential and dissemination is 
unlawful except as otherwise provided by law. 
 
§ 29-11A-5.1. Information regarding certain 
registered sex offenders 
Registration information (except social security 
numbers) regarding certain sex offenders requested 
from specified law enforcement agencies must be 
provided no later than seven days after the request 
is received. 
 
§ 29-12A-4. Crime Stoppers records 
Records and reports of a local crime stoppers 
program are confidential. 
 
§ 31-21-6. Probation and parole information 
All social records concerning prisoners and persons 
on probation or parole obtained by the parole board 
are privileged and shall not be disclosed to anyone 
other than the board, the director of the field 
services division of the corrections department, 
sentencing guidelines commission or sentencing 
judge. 

 
§ 32A-2-32. Juvenile records 
Social, medical and psychological records obtained 
by juvenile probation and parole officers, the 
juvenile parole board or in the possession of the 
children, youth and families department are 
privileged and may be inspected only by 
authorized persons. 
 
§ 32A-3B-22. Family in need of services 
All records concerning a family in need of services 
in possession of the court or produced or obtained 
by the children, youth and families department 
during an investigation in anticipation of or 
incident to a family in need of court-ordered 
services proceeding shall be confidential, closed to 
the public and open to inspection only by 
authorized persons. 
 
§ 32A-5-8. Adoption records 
Files and records regarding adoption proceedings 
are not open to public inspection. 
 
§ 41-5-20. Medical malpractice information  
The deliberations of a medical review commission 
panel regarding alleged malpractice shall be and 
remain confidential, and the deliberations and 
panel’s report are privileged from discovery. 
 
§ 41-8-4. Arson reports 
Information received by specified state and federal 
agencies regarding a fire loss investigation shall 
remain confidential except as provided in the 
Arson Reporting Immunity Act. 
 
§ 43-2-11. Substance abuse treatment 
The record of any alcoholic or drug-impaired 
person who voluntarily submits himself for 
treatment at an approved public treatment facility 
shall be confidential. 
 
§ 45-2-515. Wills 
A will deposited by the testator or his agent with 
the clerk of any district court shall be kept 
confidential. 
 
§ 50-9-21. Workplace safety inspections 
Information obtained by the Department of Labor 
in the course of an on-site consultation requested 
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by an employer and any trade secret information 
obtained in connection with the enforcement of the 
Occupational Health and Safety Act generally is 
confidential. 
 
§ 57-10-9. Distress merchandise sale licenses 
The filing of an application for a distress 
merchandise sale with a county or municipality, the 
contents of the application, and issuance of the 
license are confidential information until after the 
applicant gives public notice of the proposed sale. 
 
§ 57-12-12. Unfair trade practices 
A demand by the Attorney General for the 
production of tangible documents or recordings  
that is believed to be relevant to an investigation of 
a probable violation of the Unfair Practices Act is 
not a matter of public record. 
 
§ 58-1-48. Financial institutions 
Records of the financial institutions division of the 
regulation and licensing department are not subject 
to subpoena and are not public records. 
 
§ 58-13C-607.  Securities 
Information obtained by the director of the 
securities division of the regulation and licensing 
department is public except information obtained 
in connection with an investigation of alleged 
violations and certain privileged financial and trade 
secret information. 
 
§ 59A-4-11. Insurance examinations 
Pending, during and after the examination of an 
insurance company by the superintendent of 
insurance, financial statements, reports or findings 
affecting the status of the company shall not be 
made public until after the superintendent adopts 
the examination report. 
 
§ 61-5A-25. Complaints against dental health 
care licensees 
Complaints to the board of dental health care 
relating to disciplinary action against a dentist or 
other licensed dental health care provider are 
confidential until the board acts on the complaint 
and issues a notice of contemplated action or 
reaches a settlement. 
 

§ 61-14-17. Animal inoculations 
Animal inoculation records maintained by any state 
or local public agency are not public records but, 
upon request, an agency may confirm or deny that 
a particular animal has received inoculations in the 
preceding 12 months. 
 
§ 61-18A-9. Collection agency licenses  
The financial statement included with the 
application for a collection agency license shall be 
confidential and not public record. 
 
§ 66-2-7.1. Drivers’ personal information 
Disclosure of personal information about drivers 
obtained by the Motor Vehicle Division is 
unlawful, with limited exceptions. 
 
§ 66-5-6. Driver’s license qualifications 
Reports received or made by the health standards 
advisory board on whether a person is physically, 
visually or mentally qualified for a driver’s license 
are confidential and may not be divulged to any 
person or used as evidence in any trial. 
 
§ 66-7-213. Accident reports 
With specified exceptions, accident reports made to 
the state highway and transportation department by 
persons involved in accidents or by garages are for 
the confidential use of the department and other 
specified agencies. 
 
§ 69-11-2. Mining reports 
Information regarding production and value of 
production for individual mines furnished yearly to 
the mining and minerals division of the energy, 
minerals and natural resources department shall be 
held confidential except that it may be revealed to 
specified agencies. 
 
§ 69-25A-10. Coal mining permits 
The portion of an application for a surface coal 
mining and reclamation permit pursuant to the 
Surface Mining Act with information pertaining to 
analysis of chemical and physical properties of coal 
(except that regarding mineral or elemental 
contents which is potentially toxic in the 
environment) shall be kept confidential and not be 
a matter of public record. 
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§ 74-2-11. Air contaminant information 
Confidential business information and trade secrets 
obtained under the Air Quality Control Act by the 
environmental improvement board, the 
environment department or a local air quality 
control board shall remain confidential. 
 
§ 76-4-33. Pesticide licenses and permits 
Records kept by licensees under the Pesticide 
Control Act to which the New Mexico department 
of agriculture has access shall be confidential. 
 
NEW MEXICO CONSTITUTION  
 
Art. II, § 24. Victim’s rights 
Giving a victim of specified crimes certain rights, 
including the right to be treated with fairness and 
respect for the victim’s dignity and privacy 
throughout the criminal justice process. 
 
Art. VI, § 32. Judicial disciplinary records  
All papers filed with the judicial standards 
commission or masters appointed to conduct 
hearings are confidential. 
 
SUPREME COURT RULES OF EVIDENCE  
 
Rule 11-503. Lawyer-client privilege 
A client has a privilege to refuse to disclose and to 
prevent any other person from disclosing 
confidential communications between himself and 
his lawyer, and between other specified persons, 
made to facilitate the rendition of professional legal 
services to the client. 
 
Rule 11-508. Trade secrets 
A person may refuse to disclose and may prevent 
others from disclosing a trade secret owned by 
him. 
 
Rule 11-509. Communications regarding 
juveniles 
A child alleged to be a delinquent or in need of 
supervision and a parent, guardian or custodian 
who allegedly neglected his child may prevent the 
disclosure of privileged confidential 
communications between himself and a probation 
officer or a social services worker employed by the 
children, youth and families department made 

during the course of a preliminary inquiry. 
 
Rule 11-510. Informer identity 
With certain exceptions, the state or a subdivision 
of the state may refuse to disclose the identity of a 
person furnishing information relating to or 
assisting in an investigation of a possible violation 
of law to a law enforcement officer. 
 
SUPREME COURT RULES GOVERNING 
DISCIPLINE OF LAWYERS 
 
Rule 17-304. Disciplinary proceedings 
Investigations and investigatory hearings 
conducted by disciplinary counsel generally are 
confidential unless and until the filing of a formal 
specification of charges with the disciplinary board 
or other occurrences specified in the rule. 
 
Commentary 
 
Sometimes, a public body will attempt to grant 
confidentiality to certain records by regulation or 
ordinance. In most cases, a regulation or 
ordinance, by itself, may not be used to deny 
access to public records because it is not a “law” 
for purposes of the “otherwise provided by law” 
exception. However, according to the New 
Mexico Supreme Court, a regulation making 
certain records private may be proper if the 
regulation is authorized by a statute and is 
necessary to carry out the statute’s purposes. See 
City of Las Cruces v. Public Employee Labor 
Relations Bd., 121 N.M. 688, 917 P.2d 451 (1996). 
 
Example 24: 
A statute authorizes the Department of Health to 
establish standards for the delivery of behavioral 
health services, including “the documentation and 
confidentiality of client records.” Pursuant to this 
statute, the Department promulgates a regulation 
that keeps the identity of clients served by public 
and private mental health clinics confidential. 
Public health clinics may properly rely on the 
regulation to deny requests to inspect records 
containing information that identifies clients. 
 
Example 25: 
A state agency that oversees collective bargaining 
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by public employees issues a regulation providing 
that the names of employees on collective 
bargaining representative petitions shall be kept 
confidential. A public employer requests access to 
a petition signed by a number of its employees that 
indicates the employees’ interest in having a 
representative election. When the state agency 
denies access to the petition, the public employer 
files a lawsuit challenging the agency’s authority 
to keep the employees’ names confidential because 
no statute expressly protects the names from public 
disclosure. The court upholds the agency’s 
decision to deny access to the records based on its 
regulation. The court correctly rules that the 
“otherwise provided by law” exception 
incorporates the regulation because the regulation 
is authorized by a statute governing collective 
bargaining by public employees and effectuates the 
statute’s provisions that expressly protect the right 
of public employees to collectively bargain, to join 
unions without interference and to conduct 
representative elections in secret. 
 
 b. Federal Law 
 
Some state or local public agencies may be subject 
to federal laws and regulations governing the 
disclosure of public records. For example, the 
Family Educational Rights and Privacy Act, 20 
U.S.C. § 1232g, provides that federal funds will 
not be available to any educational agency or 
institution that permits the release of education 
records or personally identifiable information 
(other than directory information) without consent 
to any individual or agency other than those listed. 
“Directory information” is defined to include a 
student’s name, address, telephone number, date 
and place of birth, field of study, athletic 
participation, dates of attendance and degrees 
received. This federal statute supplements the 
protection specifically provided under Section 14-
2-1(A)(3) of the Inspection of Public Records Act 
for matters of opinion in students’ files. (It should 
be noted that FERPA excludes from its protection 
law enforcement records maintained by a law 
enforcement unit of an educational institution.) 
 
Example 26: 
A person claiming to have been a recent honors 

graduate of a state university applies for a job with 
START, Inc., a local public relations firm. START, 
however, is somewhat suspicious of the applicant’s 
claims and writes the university for his scholastic 
record. The university, being subject to the Family 
Educational Rights and Privacy Act, can tell 
START whether the applicant got a degree but 
cannot send a transcript of his grades without his 
permission. 
 
Commentary 
 
Another example of federal protection from 
disclosure is that applicable to social security 
numbers. In 1990, Congress enacted legislation 
providing confidentiality for social security 
account numbers and related records obtained or 
maintained by a state or local government agency 
pursuant to laws enacted on or after October 1, 
1990. See 42 U.S.C. § 405(c)(2)(C)(viii). There is 
no federal protection for social security numbers 
obtained under laws enacted before October 1, 
1990, but Congress has recognized in other 
contexts that the disclosure of social security 
numbers implicates personal privacy 
considerations. (Social security numbers are now 
expressly protected under the Inspection of Public 
Records Act as “protected personal identifier 
information.” See discussion in Chapter III, 
Section B.8 of this Guide.) 
 
10.  End of Countervailing Public Policy 
Exception and Clarification of Executive 
Privilege 

 
 a. Countervailing Public Policy 
 
For many years, New Mexico courts recognized a 
“rule of reason” exception to the right to inspect 
public records when there was a countervailing 
public policy against disclosure. Under this 
judicially-created exception, nondisclosure of 
public records could be justified if the harm to the 
public interest from allowing inspection 
outweighed the public’s right to know. 
 
The New Mexico Supreme Court abolished the rule 
of reason exception in Republican Party of New 
Mexico v. New Mexico Taxation and Revenue 
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Department, 2012-NMSC-026, 283 P.3d 853. The 
Court’s decision makes it clear that a public body 
may withhold a public record only if it is based on 
(1) a specific exception contained within the Act, 
(2) a statutory or regulatory exception, (3) a rule 
adopted by the New Mexico Supreme Court, or (4) 
a privilege protecting a record from disclosure that 
is grounded in the U.S. or state constitution. 
 
 b. Executive Privilege 
 
The Republican Party case also limited the use of 
executive privilege, which had been widely used 
by state executive agencies to deny public access 
to communications within those agencies regarding 
policy. The NM Supreme Court determined that the 
privilege was grounded in constitutional separation of 
powers principles, which meant it could be relied on 
to protect public records from disclosure. But then the 
Court strictly limited the application of the privilege 
to pre-decisional communications between the head 
of the executive (e.g., the governor) and his or her 
closest advisers regarding the head executive’s 
constitutionally-mandated duties. After Republican 
Party, the executive privilege is not available to 
cabinet agencies controlled by the governor or to 
local public bodies. 
 
Example 27: 
The State Engineer is formulating a formal policy 
for handling water rights litigation in the state. As 
part of the process, she solicits the 
recommendations of division directors within the 
agency. Some of the directors respond with written 
memoranda addressed to the State Engineer that 
contain candid and controversial remarks 
regarding the issues and persons involved in water 
rights litigation. 
 
An attorney representing a party involved in a 
lawsuit against the state requests copies of all 
documents regarding the proposed policy. The 
request is denied based on executive privilege. The 
attorney challenges the refusal to allow inspection 
in district court. We think that, after the 
Republican Party decision, it is now clear that 
executive privilege would not protect the State 
Engineer’s Office’s internal memoranda and they 
would have to be provided to the attorney. 

 
Example 28: 
A construction project is proposed in an area that 
relies on groundwater for its water supply. The 
state agency charged with enforcing the state’s 
safe drinking water laws has contracted for a study 
of the impact of the project on local water supplies. 
A draft of the study was forwarded to the governor 
for review. A concerned resident requests a copy of 
the study from the agency. The agency denies the 
request on the basis that the copy is a draft 
document and protected by executive privilege.  
 

There is no statute or court rule that allows a 
public body to deny inspection of a record simply 
because it is a draft. See Edenburn v. New Mexico 
Department of Health, 2013 NMCA 045, ¶ 23 
(holding that draft documents are public records 
under IPRA). The study is also not protected by 
the executive privilege because the study was  
prepared and provided to the agency by a third 
party contractor and the study is not a 
“communication” to the governor or a 
communication between the governor and his or 
her closest advisors. Unless the state agency can 
identify a law permitting it to deny inspection of 
the study, the state agency must make the study 
available for inspection and copying. 

 
 
 
 
 
 
 
 
 



Office of the Attorney General  State of New Mexico  

 22

IV. Section 14-2-5. Purpose of Act; 
Declaration of Public Policy 

 
The Law 
 
Recognizing that a representative government is 
dependent upon an informed electorate, the 
intent of the legislature in enacting the 
Inspection of Public Records Act is to ensure, 
and it is declared to be the public policy of this 
state, that all persons are entitled to the greatest 
possible information regarding the affairs of 
government and the official acts of public 
officers and employees. It is the further intent of 
the legislature, and it is declared to be the 
public policy of this state, that to provide 
persons with such information is an essential 
function of a representative government and an 
integral part of the routine duties of public 
officers and employees. 
 
Commentary 

 
This provision sets forth the policy behind the Act. 
The basic premise is that providing people with 
access to information about the activities of public 
agencies results in better government. To 
underscore the importance of this premise, the Act 
declares that providing access to public records is 
included in the essential functions of government 
and in the duties of its officers and employees.
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V. Section 14-2-6. Definitions 

 
The Law 
 
As used in the Inspection of Public Records Act: 
 
A. “custodian” means any person responsible 
for the maintenance, care or keeping of a public 
body’s public records, regardless of whether the 
records are in that person’s actual physical 
custody and control; 
 
B. "file format" means the internal structure of 
an electronic file that defines the way it is stored 
and used; 
 
C. “inspect” means to review all public records 
that are not excluded in Section 14-2-1 NMSA 
1978; 
 
D. “person” means any individual, corporation, 
partnership, firm, association or entity; 
 
E. “protected personal identifier information” 
means: 
 
 (1) all but the last four digits of a: 
  (a) taxpayer identification number; 
  (b) financial account number; or 
  (c) driver’s license number;  
 
 (2) all but the year of a person’s date of 
 birth; and 
 
 (3) a social security number. 
 
F. “public body” means the executive, 
legislative and judicial branches of state and 
local governments and all advisory boards, 
commissions, committees, agencies or entities 
created by the constitution or any branch of 
government that receives any public funding, 
including political subdivisions, special taxing  
districts, school districts and institutions of 
higher education; and 
 
 
 

 
G. “public records” means all documents, 
papers, letters, books, maps, tapes, 
photographs, recordings and other materials, 
regardless of physical form or characteristics, 
that are used, created, received, maintained or 
held by or on behalf of any public body and 
relate to public business, whether or not the 
records are required by law to be created or 
maintained. 
 
Commentary 
 
A.  CUSTODIAN 
 
A custodian for purposes of the Act is the person 
designated by a public body who is responsible for 
the public body’s records, wherever they are 
located. 
 
Example 29: 
A person interested in the state’s policy regarding 
hunting requests copies of minutes for meetings of 
the Game and Fish Commission held in June of 
1990. The minutes are not kept at the 
Commission’s office, but have been transferred to 
the State Records Center. Even though the State 
Records Center has actual custody of the minutes, 
the custodian of the minutes for purposes of the Act 
is the Game and Fish Commission employee 
assigned responsibility for the Commission’s 
records. 
 
B. FILE FORMAT 
 
The term “file format” means the internal structure 
of an electronic file that defines the way it is stored 
and used. For example, a public body may use 
Microsoft Word to create electronic documents. 
Microsoft Word is the file format for those 
documents.  
 
C.  INSPECT 
 
The term “inspect” as used in the Act means to 
review any public record that the Act has not 
excepted from the right to inspect. 
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D. PERSON 
 
The term “person” is not limited to individuals and 
can apply to almost any type of entity, including 
corporations, clubs and partnerships. 
 
E. PROTECTED PERSONAL IDENTIFIER 
 INFORMATION 
 
As discussed above in Chapter III, Section B.8, the 
Act permits a public body to redact “protected 
personal identifier information” in a public record 
before providing the record for inspection and 
copying. For purposes of the Act, “protected 
personal identifier information” is all but the last 
four digits of a taxpayer identification number, 
financial account number or driver’s license 
number; all but the year of a person’s date of birth; 
and a social security number. If a request is made 
to inspect public records containing personal 
information, it may be redacted on the grounds that 
it is “protected personal identifier information” 
only if the personal information requested falls 
within the Act’s definition. Personal information in 
public records that is not “protected personal 
identifier information” as defined by the Act, must 
be made available in response to an inspection 
request, unless that information is protected by 
another law. 
 
F. PUBLIC BODY 
 
For purposes of the Act, the term “public body” 
refers to virtually every type of governmental 
body, office or agency. It includes the state and 
local governments, and all boards, commissions, 
agencies and other entities that are created by the 
state constitution or by any branch of state or local 
government that receives public funding, including 
political subdivisions and institutions of higher 
education. 
 
Example 30: 
A request is made to inspect the file of an employee 
of a community action agency. The community 
action agency is a private, nonprofit organization 
that administers programs aimed at eliminating 
poverty. The organization receives state and 
federal funding for its projects, but it was not 

created by the constitution or any branch of 
government, and its programs and day-to-day 
operations are not subject to any governmental 
oversight or supervision. Under these 
circumstances, the organization is not a “public 
body” and is not required by the Act to provide 
access to its records. 
 
Example 31: 
A county commission decides to lease the county 
hospital to a private, nonprofit corporation that 
will be solely responsible for the hospital’s 
management and operations. The mill levy 
proceeds collected by the county will be turned 
over to the corporation for purposes of providing 
care to indigent county residents and related 
operations expenses. Two county commissioners 
will be members of the hospital governing board 
and the county commission retains the authority to 
remove and replace the non-commissioner board 
members if, in the commission’s opinion, the board 
is not fulfilling its duties to provide adequate 
health care services to the county’s residents. In 
addition, the hospital board is required to issue a 
report to the commission twice a year and submit 
to annual audits by the county. A citizen of the 
county asks the hospital board for a copy of all 
expenditures made by the hospital the previous 
year for medical supplies. The board constitutes a 
public body for purposes of the Act because the 
hospital is owned by the county, receives public 
funding from the county and is subject to oversight 
and control by the county commission. Unless an 
exception applies to the expenditure records 
requested, the hospital board should make the 
records available to the requester for inspection. 
 
Example 32: 
The governing body of a pueblo receives a written 
request for copies of all minutes recorded by the 
body for its meetings during the prior six months. 
The governing body is not required by the Act to 
provide access to the minutes because it is not 
covered by the Act’s definition of “public body.” 
The Act applies to records of state government and 
local governments of the state. It does not apply to 
records maintained by the governments of Native 
American tribes, pueblos or nations or by the 
federal government. 



Office of the Attorney General  State of New Mexico  

 25

G. PUBLIC RECORDS 
 
A “public record” is defined to include any 
document, tape or other material, regardless of 
form, that is used, created, received, maintained or 
held by or on behalf of a public body, and is 
related to public business. 
 
Example 33: 
The governing board of a municipal electric  utility 
tape records its public meetings and uses the tape 
to draft written minutes. Once the minutes are 
drafted, the tapes are erased and reused. Two 
days after a regular meeting of the board, an 
individual who attended the meeting asks to listen 
to the tape of the meeting. Unless the tape has 
been erased, the board must comply with the 
request. Until it is erased, a tape recording of a 
board meeting is used, maintained or held by or on 
behalf of the board and, therefore, constitutes a 
public record. During this time, even if it is very 
short, the tape is subject to inspection. 
 
Example 34: 
A person studying the process of governmental 
decision making submits to the records custodian 
for the governor’s office a request to inspect all 
email messages transmitted between the 
governor’s office and the speaker of the house of 
representatives during the legislative session. 
Finding no exception under the Act or other law 
precluding public disclosure, the records custodian 
permits the requester to review and print copies of 
the requested messages that have been stored in 
the governor’s office’s computerized database, 
thereby complying with the Act. 
 
Commentary 
 
Records used, created, received, maintained or held 
on behalf of a public body are public records just 
as if they were maintained by the public body 
itself. In this regard, if email is used to conduct 
public business, the email is a public record even 
though a personal account is used. The person 
using the personal account is effectively using, 
creating, receiving, maintaining or holding the 
public record on behalf of the public body. On the 
other hand, not every personal email of a public 

official is necessarily a public record. The 
communication must relate to public business and 
be maintained or held on behalf of a public body to 
be a public record. 
 
Example 35: 
The mayor of a city routinely uses his personal 
email account to communicate, in his official 
capacity, with city councilors and lobbyists 
regarding city business. An interested citizen 
requests all email communications between the 
mayor and lobbyists regarding an issue currently 
facing the city. In responding to the request, the 
mayor must include all applicable messages sent to 
and from his personal email account as they are 
records related to public business held on behalf of 
the city. 
 
Example 36: 
Joe works for the Department of Game and Fish. 
Joe receives a personal email, on his personal 
account, from Jane, a private citizen, that contains 
a comment on an issue before the Department of 
Health. Jane is Joe’s personal friend and is not 
connected to his work for the state. Joe replies to 
the email. The emails were not sent or received in 
Joe’s official capacity and did not influence his 
work. We do not believe the emails are public 
records, even though they technically relate to 
public business, because they were not used, 
created, received, maintained or held on behalf of 
a public body. 
 
Example 37: 
A request for records pertaining to inmates housed 
at the county jail is made to the jail administrator. 
The jail administrator is employed by a private 
company that provides, manages and operates the 
county jail. The jail administrator refuses to 
provide the records on the basis that they are kept  
by the private company and therefore are not 
public records. The requester goes to district court 
for an injunction requiring the jail administrator to 
allow inspection of the records. The county jail is 
a public facility and the private jail operator is 
performing a governmental function that otherwise 
would be performed by the county. Thus, it is 
likely that a court reviewing the issue would rule 
that the inmate records are public records because 
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they are created, used and maintained on behalf of 
a public body, i.e., the county, and relate to public 
business. See Toomey v. City of Truth or 
Consequences, 2012-NMCA-104 (holding that a 
private company that contracted with a city to 
manage the city’s public access cable TV channel 
was acting on the city’s behalf, which meant that 
video recordings of city commission meetings held 
by the contractor were public records covered by 
IPRA’s disclosure requirements). 
 
Commentary 
 
The definition of public records covers virtually all 
documents generated or maintained by a public 
entity, including (unless covered by a specific and 
express exemption) government vouchers and 
other records of public expenditures, public 
contracts, employment applications, public 
employee salaries, final agency decisions, license 
applications and accident reports. Despite the 
breadth of the definition, however, there are some 
documents that may be kept by a public body or its 
employees that are not public records. Records are 
not public if a law states that they are not public 
records, if they do not relate to a public body’s 
business or if they are not kept by or on behalf of a 
public body. 
 
Example 38: 
A state agency allocates federal funds to various 
arts programs throughout the state. As a courtesy, 
one such program sent the agency director a copy 
of a management analysis report purchased with 
federal funds. The report was not kept in the state 
agency’s files, but was thrown away or sent on to a 
private organization. The report is not a public 
record because, although temporarily in the 
custody of the state agency, the report is the 
product of a service contract between the private 
arts program and the contractor that prepared the 
report and was neither created at the request of the 
state agency nor used by the private arts program 
as part of any formal report or application to the 
state agency. Of course, even though the report is 
not a public record subject to inspection, the Act 
would not have prohibited the agency from 
voluntarily providing the report in response to an 
inspection request made while the report was 

temporarily in the agency’s custody. 
 
Example 39: 
A city employee teaches an evening course in a 
private college program for adults. He used his 
lunch hour to prepare for class and keeps his 
papers for the course in his desk in his office. 
These papers are not prepared in connection with 
his employment duties and are not public records 
of the city subject to inspection upon request. 
 
Commentary 
 
In some situations, personal contact information 
held by a public body may not constitute a “public 
record” for purposes of the Act. In a recent case, 
the New Mexico Court of Appeals determined that 
personal information included in a citizen’s 
complaint filed with a public body, such as the 
citizen’s home address and telephone number and 
social security number, might be redacted before 
making the complaint available for public 
inspection. See Cox, 148 N.M. at 941. The court 
observed that the personal information was not 
directly related to the complaint submitted to the 
public body, was not necessary to the public’s 
inspection of the substance of the complaints, and 
that release might lead to substantial harm to the 
citizen complainant such as identity theft. (As 
discussed above in Chapter III, Section B.8, the 
Act now expressly permits a public body to redact 
social security numbers and other “protected 
personal identifier information” in a public record 
before allowing inspection and copying.) 
 
For reasons similar to those the court used to 
justify protecting personal contact information in 
complaints filed by private citizens, the home 
address and telephone numbers of public 
employees may also be protected from disclosure. 
In the past, a public employee’s personal contact 
information was considered a public record and 
subject to public inspection. Because home 
addresses and telephone numbers were already 
available to the public through publication in 
telephone directories and similar sources, there 
appeared to be little justification for denying public 
access to the same information contained in the 
records of public bodies. This view has changed in 
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recent years, due to the wide availability of and 
access to information on the Internet, concerns 
about identity theft, and public pressure to limit 
unwanted telephone, mail, and email solicitations. 
Records of home addresses and telephone numbers 
of a public body’s employees constitute “public 
records” for purposes of the Act only if they “relate 
to public business.” This is consistent with the 
Act’s purpose, discussed above, to ensure public 
access to “information regarding the affairs of 
government and the official acts of public officials  
and employees.” Generally, a public body 
maintains employee home addresses, telephone 
numbers and similar personal contact information 
for administrative purposes. The information, by 
itself, reveals nothing about the official acts of the 
employees or the operations or activities of the 
public body. Thus, in most cases a public body 
may deny a request to inspect records of its 
employees’ personal contact information because 
that information is not a “public” record. 
 
Example 40: 
A newspaper requests payroll information for a 
village’s employees. The records include the 
employees’ names, home addresses and salaries. 
The village provides the newspapers with copies of 
the records, after redacting the employees’ home 
addresses. The village properly denied inspection  
of the home addresses because that information is 
not a public record that is open to inspection under 
the Act. 
 
Commentary  
 
In limited situations, personal contact information 
for a public body’s employees may constitute a 
public record that must be made available for 
inspection. For example, public inspection may be 
appropriate if a public body’s employee works at 
home, so that the employee’s work address is also 
that employee’s home address. Another example is 
where a public official is required by law to reside 
within a certain city, county or district. In that 
situation, the portion of the official’s address that 
shows the city, county or district in which the 
employee lives might constitute a public record. 
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VI.  Section 14-2-7. Designation 
of Custodian; Duties

 
The Law 

 
Each public body shall designate at least one 
custodian of public records who shall: 
 
A. receive requests, including electronic mail or 
facsimile, to inspect public records; 
 
B. respond to requests in the same medium, 
electronic or paper, in which the request was 
made in addition to any other medium that the 
custodian deems appropriate; 

 
C. provide proper and reasonable opportunities 
to inspect public records; 
 
D. provide reasonable facilities to make or 
furnish copies of the public records during 
usual business hours; and 
 
E. post in a conspicuous location at the 
administrative office, and on the publicly 
available website, if any, of each public body a 
notice describing: 

 
(1) the right of a person to inspect a public 
body’s records; 
 
(2) procedures for requesting inspection of 
public records, including the contact 
information for the custodian of public records; 

 
(3) procedures for requesting copies of public 
records; 
 
(4) reasonable fees for copying public records; 
and 
 
(5) the responsibility of a public body to make 
available public records for inspection. 
 
 
 

 
Commentary 
 
A.  DESIGNATION OF CUSTODIAN 
 
Each state and local government board, 
commission, committee, agency or entity must 
designate a custodian to handle requests to inspect 
public records. (See discussion of the definition of 
“custodian” in Chapter V, Section A) The person 
designated should be knowledgeable about the 
kinds of records kept by the public body, the 
requirements of the Act, and any specific statutes 
or regulations protecting or otherwise affecting the 
public body’s records. Agencies do not have to hire 
new employees just to be their records custodians. 
The person who is appointed the records custodian 
may be an existing employee, e.g., a county clerk. 
In addition, the Act is not intended to make the 
custodian the exclusive employee with power to 
respond to inspection requests; other employees 
may, on behalf of the records custodian, furnish 
public records for inspection or otherwise respond 
to requests to inspect public records. 
 
B. RESPONSE IN SAME MEDIUM 
 
A custodian receiving an inspection request must 
respond in the same medium in which the 
custodian received the request, be it electronic or 
paper. The custodian may provide an additional 
response to the same request in any other medium 
the custodian deems appropriate. 

 
C. REASONABLE OPPORTUNITY TO 
 INSPECT 
 
Subject to the Act’s specific requirements 
discussed below, a custodian must provide proper 
and reasonable opportunities to inspect public 
records. This does not mean that a request to 
inspect must take precedence over all other 
business of the public body. Rather, the duty to 
provide reasonable opportunities to inspect permits a 
records custodian to take into account the public 
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body’s office hours, available space, available 
personnel, need to safeguard records and other 
legitimate concerns. Accordingly, the custodian 
may impose reasonable conditions on access,  
including appropriate times when, and places 
where, records may be inspected and copied. 
Generally, the obligation to provide reasonable 
access to public records should not require an 
office to disrupt its normal operations or remain 
open beyond its normal hours of operations. 
 
Example 41: 
A city treasurer’s office posts its accounts and 
closes its books at the end of each month. A request 
to inspect the account ledgers for the city on the 
last business day of the month would interfere with 
the ability of the office to close the accounts. In 
such a case, it would be reasonable to ask the 
requester to return the next day to inspect the 
ledgers. 
 
Example 42: 
A person wishes to inspect all the contracts entered 
into by a school district for the past five years. To 
give the person free access to all the filing cabinets 
containing such documents would both disrupt the 
normal operations of the school district 
administrator’s office and disturb the filing system. 
Therefore, it would be reasonable to ask the person 
to sit in a part of the office out of the main traffic 
flow and have staff members bring her the records 
in batches at reasonable intervals. 
 
D. REASONABLE FACILITIES TO MAKE 
 OR FURNISH COPIES 
 
The right to inspect public records includes the 
right to make copies of public records. The Act 
provides that a records custodian must provide 
reasonable facilities to make or furnish copies 
during usual business hours. 
 
Ordinarily, the facilities available for copying are 
those used by the office in the normal course of 
business. Reasonable use of such facilities does not 
require the interruption of the regular functions of 
the office. 
 
 

Example 43: 
A person, having inspected several records 
pertaining to hearings conducted by a state 
licensing board, has requested copies of the final 
orders issued by the board. The copies may be 
made on the agency’s copying machine but the 
requester may be asked to wait a reasonable 
amount of time until personnel are available to 
make the copies. 
 
Commentary 
 
A public agency also may impose reasonable 
requirements to protect public documents, such as 
requiring the presence of an employee when 
sensitive documents are inspected, provided the 
requirements are reasonable and are not intended to 
discourage inspection or as harassment. 
 
E. PUBLIC NOTICE DESCRIBING 
 PROCEDURES FOR REQUESTING 
 INSPECTION 
 
A records custodian is required to post a notice in 
a conspicuous location in the administrative 
office of the public body and on the public body’s 
publicly accessible web site, if any. The notice 
must describe, at a minimum, the right to inspect 
public records, contact information for the records 
custodian, the procedures for requesting inspection 
and copies of the public body’s records and 
applicable reasonable fees for copying records. 
The Act makes clear that the notice must be posted 
on a website only if the public body maintains a 
publicly accessible website. The Act does not 
address the posting requirement for public bodies 
that do not have an administrative office. If a 
public body does not have an administrative 
office, it might comply with the Act by making 
reasonable efforts to post the required notice in the 
place where the public body’s records are 
maintained or in another appropriate location 
where persons who are interested  in  making a 
request to inspect the public body’s records are 
likely to see the notice. 
 
Example 44: 
The Do Re Mi Mutual Domestic Water Users 
Association is a small organization with only 30 
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members. The Association has no office. Requests 
to inspect the Association’s records generally are 
referred to the secretary of the Association’s board 
of directors, who is also the records custodian. 
The secretary maintains the Association’s records 
at his home. Under these circumstances, it would 
be appropriate to post the notice required by 
Section 14-2-7(E) of the Act in a conspicuous 
location at the secretary’s home, such as on or 
near the front door. 
 
Example 45: 
The records custodian for a local school district 
posts a notice describing the right to inspect public 
records and applicable procedures for inspection 
in the district’s administrative office. The notice is 
printed in small type on a 3” by 5” card and 
thumbtacked to the wall behind the receptionist’s 
desk. This notice is not sufficient for purposes of 
the Act. While the location of the notice might 
qualify as conspicuous, the size of  the type used 
for the notice renders it inconsistent with the clear 
intent of the Act that the notice be prominent and 
readily observable by interested members of the 
public. 
 
Commentary 
 
A model notice describing the rights, duties and 
procedures pertaining to the inspection of public 
records as required by Section 14-2-7(E) is 
contained in Appendix III. 
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VII. Section 14-2-8. Procedure for Requesting 
Records 

 
The Law 
 
A.  Any person wishing to inspect public 
records may submit an oral or written request 
to the custodian. However, the procedures set 
forth in this section shall be in response to a 
written request. The failure to respond to an 
oral request shall not subject the custodian to 
any penalty. 
 
B. Nothing in the Inspection of Public Records 
Act shall be construed to require a public body 
to create a public record. 
 
C. A written request shall provide the name, 
address and telephone number of the person 
seeking access to the records and shall identify 
the records sought with reasonable 
particularity. No person requesting records 
shall be required to state the reason for 
inspecting the records. 
 
D. A custodian receiving a written request shall 
permit the inspection immediately or as soon as 
is practicable under the circumstances, but not 
later than fifteen days after receiving a written 
request. If the inspection is not permitted within 
three business days, the custodian shall explain 
in writing when the records will be available for 
inspection or when the public body will respond 
to the request. The three-day period shall not 
begin until the written request is delivered to 
the office of the custodian. 
 
E. In the event that a written request is not 
made to the custodian having possession of or 
responsibility for the public records requested, 
the person receiving the request shall promptly 
forward the request to the custodian of the 
requested public records, if known, and notify 
the requester. The notification to the requester 
shall state the reason for the absence of the 
records from that person’s custody or control,  
 

 
the records’ location and the name and address 
of the custodian.  
 
F. For the purposes of this section, “written 
request” includes an electronic communication, 
including email or facsimile; provided that the 
request complies with the requirements of 
Subsection C of this section. 
 
Commentary 
 
A. ORAL OR WRITTEN REQUEST 
 
To obtain full advantage of the inspection right 
provided by the Act, a request to inspect public 
records should be made in writing. The Act does 
not prohibit oral requests (and, in fact, expressly 
authorizes them), but if an oral request is made, the 
time constraints imposed on a public body for 
allowing inspection and the procedures discussed 
below for forwarding a request will not apply. In 
addition, a custodian who fails to respond to an 
oral request is not subject to any of the penalties 
imposed under the Act. Nevertheless, a records 
custodian cannot ignore an inspection request 
solely because it is oral. In all cases involving 
legitimate inspection requests, oral or otherwise, a 
records custodian should respond readily and 
provide the requested material in a timely manner, 
unless the materials are clearly protected. 
 
Example 46: 
A citizen of a municipality goes to the city 
personnel office and asks the records custodian for 
a copy of a specific city employee’s salary history. 
The salary history is public information. The 
records custodian is able to immediately access the 
information and provides it to the requester within 
15 minutes of oral the request, thus satisfying the 
requirements of the Act. 
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B. CREATION OF PUBLIC RECORDS 
 
The right to inspect applies to any nonexempt 
public record that exists at the time of the request. 
A records custodian or public body is not required 
to compile information from the public body’s 
records or otherwise create a new public record in 
response to a request. 
 
Example 47: 
A person asks a county personnel officer for a list 
of all employees with college degrees. The office 
does not keep lists of employees with college 
degrees, although college degree information may 
be included in an employee’s personnel file. The 
records custodian is not required to go through 
each file to find and list employees with college 
degrees. It may, however, make the nonexempt 
portions of all personnel files available to the 
requester so she can peruse them in search of 
employees with college degrees. 
 
C. CONTENT OF WRITTEN REQUESTS 
 
A written request for public records must include 
the requester’s name, address and telephone 
number, and must identify the records sought with 
reasonable particularity. (See Appendix II, Form I.)  
By “reasonable particularity” the Act does not 
mean that a person must identify the exact record 
needed, but the description provided should be 
sufficient to enable the custodian to identify and 
find the requested record. 
 
Example 48: 
A person goes to the offices of the municipal air 
pollution control board and fills out a records 
request form. In the space provided for a 
description of the records requested he asks to see 
all complaints about noxious automobile emissions 
filed with the municipal air pollution control 
board. (The board has a policy of making 
complaints public and complainants are informed 
of the policy when they file a complaint.) The 
custodian refuses to allow inspection unless the 
requester identifies the particular vehicle or 
vehicles that are the subject of the complaint. The 
custodian’s requirement is unreasonable because 
the requester has identified the records he wants to 

see with sufficient particularity to enable the 
custodian to locate and identify them. 
 
Commentary 
 
A person has the right under the Act to inspect 
public records for any or no reason, including idle 
curiosity or personal gain. The Act provides that a 
custodian may not require a requester to state why 
he or she wants to see a record. However, other 
statutes governing particular records may restrict 
their use in certain circumstances. 
 
Example 49: 
A pharmaceutical salesman wants to put together a 
mailing list of all the doctors in the state so he can 
send them samples of his various drugs. He may 
inspect records of public agencies to put together 
the list. He may not, however, demand that the 
agency compile such a list if one is not already 
available. 
 
Example 50: 
A business requests a copy of the Taxation and 
Revenue Department’s unclaimed property 
database. Even if the records requested are 
otherwise public, the applicable state statute 
prohibits use of a state agency’s computerized 
database for solicitation or advertisement when the 
database contains the name, address or telephone 
number of any person unless such use is otherwise 
specifically authorized by law. A person who uses 
or permits the unauthorized use of a database may 
be subject to criminal penalties. In its records 
request form, the Department may not require the 
business to state its reason for inspecting the 
database, but, to help protect itself from criminal 
liability, may require the business to sign a sworn 
statement asserting that the database will not be 
used for solicitation or advertisement. 
 
Commentary 

 
Sometimes questions come up regarding the 
relationship between the Act and requests for 
records in the context of discovery in civil 
litigation. For example, an inspection request under 
the Act may be made instead of or in addition to a 
discovery request. Generally, the two schemes for 
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obtaining records are separate and independent; the 
availability of records under the Act does not affect 
a litigant’s discovery rights or vice versa. Unless 
an applicable exception to the right to inspect 
public records applies, a public body may not deny 
an inspection request just because the requester is 
engaged in litigation against the public body or has 
asked for the same records in discovery. If a 
public body involved in litigation believes that 
another party is misusing either the procedures 
under the Act or the rules governing discovery to 
harass the public body, to interfere with its ability 
to participate in the litigation or for other improper 
purposes, the public body might petition the court 
for an appropriate order. 
 
D.  TIME FOR INSPECTION 
 
When a records custodian receives a written 
request for a record, the record must be made 
available immediately, or as soon as practicable 
under the circumstances. If access will not be 
provided within three business days after the 
written request is delivered to the custodian, the 
custodian must explain in writing to the requester 
when the records will be available or when the 
agency will respond. (See Appendix II, Form II.) 
This written explanation should be mailed or 
delivered to the requester on or before the third 
business day after receipt of the request. Inspection 
must be allowed no later than 15 calendar days 
after the custodian receives the request, unless, as 
discussed later in Chapter IX, the request has been 
determined to be excessively burdensome or broad. 
(See Appendix I for a chart illustrating the 
deadlines imposed under the Act.) For purposes of 
the deadlines imposed by the Act, the day the 
written request is received is not counted. The 
following examples comply with the Act: 
 
Example 51: 
On Monday, the custodian of records for a 
conservancy district receives a letter requesting 
copies of the district’s vouchers evidencing the 
district’s expenditures for the previous month. The 
records custodian determines the vouchers are not 
exempt from disclosure. However, some of the 
requested vouchers are still in the possession of the 
official responsible for issuing them, and the 

custodian cannot obtain the vouchers from that 
official for seven days. On Thursday, the custodian 
sends a letter to the requester informing her that 
she can come to the office and make copies of the 
available vouchers immediately and that the 
remaining vouchers will be available the following 
Wednesday. 
 
Example 52: 
The office of the records custodian for a school 
district is open Monday through Friday. On 
Friday, a news reporter appears at the custodian’s 
office and makes a written request for copies of 
résumés of the final candidates for the position of 
school superintendent. The following Wednesday 
(three business days after the request was 
received), the custodian delivers a notice to the 
reporter stating that she can make the résumés 
available, but that she will need some time to 
obtain them from the search committee. The notice 
tells the reporter that the records will be available 
on Monday (ten calendar days after the request 
was received). 
 
Example 53: 
A written request is made in person to the records 
custodian for the Property Control Division for 
records showing the physical alterations made to 
ensure that all state office buildings are in 
compliance with the Americans with Disabilities 
Act. The records are being used and not available 
that day. The custodian fills out a form stating 
when the records will be available during the next 
15 calendar days and gives a copy to the requester. 
 
E. REDIRECTING INSPECTION REQUESTS 
 
Sometimes, a person may send a request for 
records to the wrong entity. Should this occur, the 
Act places an affirmative responsibility on the 
person who receives such a request in writing to 
forward the request to the proper custodian, if  
known, and to notify the requester. (See Appendix 
II, Form III.) The notification to the requester must 
state the reason for the absence of the records from 
that person’s custody, the location of the records 
and the name and address of the proper custodian. 
If, after reasonable inquiry, the initial recipient of 
the request is unable to determine where the 
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records might be located or who the proper 
custodian is, it would be permissible for the 
recipient to inform the requester that he or she does 
not have custody and to explain the efforts made to 
find their location and the result of those efforts. 
 
Example 54: 
The State Records Center receives a written 
request for Department of Public Safety records 
and records of an entity the requester refers to as 
the “state circus bureau.” The Records Center 
complies with the Act by forwarding the request to 
the records custodian of the DPS, and sending a 
letter to the requester telling him that the Center is 
not the proper records custodian for purposes of 
requests for DPS records and that his request has 
been forwarded to the DPS’s records custodian. 
The letter also states that a state circus bureau 
does not exist and that the Records Center has not 
been able to identify any other agency that might 
have custody of the records described in the 
request. 
 
Commentary 
 
The time periods discussed above for responding to 
an inspection request begin to run when the proper 
custodian receives the request, not when the 
request is received by any custodian or public 
body. Thus, if agency A receives a request that 
should have gone to agency B, the three-day and 
15-day time periods for responding to the request 
do not apply until the request actually reaches the 
records custodian for agency B. 
 
F. WRITTEN REQUEST INCLUDES EMAIL 
 AND FACSIMILE 
 
Under the Act, a written request to inspect public 
records may be submitted via email or facsimile to 
a records custodian. As written requests, email and 
facsimile requests to inspect public records must 
comply with Section 14-2-8(C) of the Act, which, 
as previously discussed, specifies the information 
that must be included in a written inspection 
request. The email address and facsimile number 
to be used for receiving electronic requests needs 
to be included in the public notice required by 
Section 14-2-7(E) of the Act. 

As a written request, an email or a facsimile 
request to inspect public records is covered by the 
same requirements and deadlines that apply to any 
other written request. Consequently, public bodies 
must ensure that electronic communications are 
directed to and received by their records custodian 
for prompt and proper processing. Furthermore, 
appropriate measures need to be taken for handling 
electronic requests in the records custodian’s 
absence. For example, a public body might set up 
a separate email address to which inspection 
requests may be sent or directed and which is 
accessible to the records custodian and other 
employees responsible for handling inspection 
requests.  
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VIII. Section 14-2-9. Procedure for Inspection 
 

The Law 
 
A. Requested public records containing 
information that is exempt and nonexempt from 
disclosure shall be separated by the custodian 
prior to inspection, and the nonexempt 
information shall be made available for 
inspection. If necessary to preserve the 
integrity of computer data or the confidentiality 
of exempt information contained in a database, 
a partial printout of data containing public 
records or information may be furnished in lieu 
of an entire database. Exempt information in an 
electronic document shall be removed along 
with the corresponding metadata prior to 
disclosure by utilizing methods or redaction 
tools that prevent the recovery of exempt 
information from a redacted electronic 
document. 
 
B. A custodian shall provide a copy of a public 
record in electronic format if the public record 
is available in electronic format and an 
electronic copy is specifically requested. 
However, a custodian is only required to 
provide the electronic record in the file format 
in which it exists at the time of the request. 
 
C.   A custodian: 
 
(1) may charge reasonable fees for copying the 
public records, unless a different fee is 
otherwise prescribed by law; 
 
(2) shall not charge fees in excess of one dollar 
($1.00) per printed page for documents eleven 
inches by seventeen inches in size or smaller; 
 
(3) may charge the actual costs associated with 
downloading copies of public records to a 
computer disk or storage device, including the 
actual cost of the computer disk or storage 
device;  
 

(4) may charge the actual costs associated with 
transmitting copies of public records by mail, 

electronic mail or facsimile; 

 
(5) may require advance payment of the fees 
before making copies of public records; 
 
(6) shall not charge a fee for the cost of 
determining whether any public record is 
subject to disclosure; and 
 
(7) shall provide a receipt upon request.  
 
D. Nothing in this section regarding the 
provision of public data in electronic format 
shall limit the ability of the custodian to engage 
in the sale of data as authorized by Sections 14-
3-15.1 and 14-3-18 NMSA 1978, including 
imposing reasonable restrictions on the use of 
the database and the payment of a royalty or 
other consideration. 
 
Commentary 
 
A. RECORDS CONTAINING EXEMPT AND 
 NONEXEMPT INFORMATION 
 
In some instances, a record kept by a public body 
will contain information that is exempt from the 
right to inspect as well as information that must be 
disclosed. The Act requires the applicable records 
custodian to separate out the exempt information in 
a file or document before making the record 
available for inspection. The fact that a file may 
contain some information that may not be disclosed 
does not protect all the information from public 
disclosure. 
 
Example 55: 
A state licensing board receives many requests 
from disgruntled citizens to inspect the files of its 
licensees. Mindful of the problem of confidentiality, 
the board may keep two files for each licensee. 
One containing public information, such as test 
scores and personal, educational and financial 
information required for licensure, and the other 
containing letters of reference exempted from 
disclosure under Section 14-2-1(A)(2). 
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Commentary 
 
As discussed above, where protected and public 
information are contained in the same document, 
the records custodian may redact or block out the 
protected information before providing the 
document to the public or including it in the file 
available for inspection. 
 
If the record requested is a database maintained by 
a public agency, the Act provides that a partial 
printout of data containing public records or 
information may be furnished rather than the entire 
database, if necessary to preserve the integrity of 
the database or confidentiality of exempt 
information contained in the database. 
 
For requests to inspect records in electronic format, 
the Act requires the custodian to remove exempt 
information and corresponding metadata from the 
records prior to disclosure. The Act requires the 
custodian to use methods or redaction tools that 
prevent the recovery of exempt information from a 
redacted electronic record. 
 
B. ELECTRONIC COPIES 
 
A custodian must comply with a specific request 
for a copy of a public record in electronic format if 
the record exists in electronic format. However, the 
requester is not entitled to specify the file format of 
the electronic copy. The Act requires only that the 
custodian provide the electronic record in the file 
format in which the record exists at the time of the 
request. 
 
Example 56: 
A person files an inspection request seeking public 
records reflecting the salaries of the public body’s 
employees. The requester asks to inspect an 
electronic copy of the records in Microsoft Word 
format. The public body uses Word Perfect and 
does not have the requested records in Word 
format. The public body is only required to provide 
the requester with the electronic copy in Word 
Perfect. 
 
 

C.  COPY FEES 
 
A records custodian may charge reasonable fees for 
copying public records. 
 
Printed copies. A custodian may not charge more 
than one dollar per printed page for documents that 
are 11 inches by 17 inches or smaller. If a 
document is larger than 11 inches by 17 inches, 
custodian may charge more than one dollar if it 
reasonably reflects the increased cost to the public 
body of copying oversized printed documents. 
 
Downloaded copies. A custodian may charge the 
actual costs of downloading copies of public 
records to a computer disk or other storage device, 
including the actual cost of the storage device. 
 
Transmitting copies. A custodian may charge the 
actual costs of transmitting copies of public records 
by mail, e-mail, or facsimile. 
 
Unless otherwise allowed by law, any fee charged 
by a public body may reflect only the actual cost of 
copying. This may include the actual costs to the 
public body for making and transmitting copies, 
including any personnel time involved. The Act 
does not allow a custodian to charge for the cost of 
determining whether a particular public records is 
or is not subject to disclosure. 
 
Example 57: 
A state agency makes copies of public records for 
requesters on its copy machine. The actual cost to 
the agency for this service is approximately 50 
cents per page. This includes the cost of paper and 
employee time involved in the copying process. 
Under these circumstances, the amount charged 
per page for copies is reasonable. 
 
Example 58: 
Most requests to inspect the public records of XYZ 
Mutual Domestic Water Users Association ask that 
copies of the requested records be mailed to the 
requester. Because of the increased mailing costs, 
the Association decides to amend its procedures 
for inspection of public records by adding a fee for 
mailing copies of printed public records. The 
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amount of the fee is limited to the cost of postage. 
This fee reflects the actual costs associated with 
transmitting copies of public records by mail and 
is permitted by the Act. 
 
Commentary 
 
A records custodian may require a person to pay 
before the custodian makes copies. This does not 
permit the custodian to require payment in advance 
of allowing inspection. Rather, the custodian 
should provide the records for inspection, and, if 
the requester subsequently requests copies of 
particular records, the custodian may require 
payment in advance for the pages designated for 
copying. The Act requires that if the requester 
requests a receipt for the amount paid for copies, 
the custodian must provide one. 
 
D. SALE OF DATA 
 
Although the Act requires a public body to provide 
copies of public records in electronic format when 
requested, the Act makes clear that it does not limit 
a custodian’s authority to sell data under NMSA 
1978, Sections 14-3-15.1 and 14-3-18.  
 
Section 14-3-15.1 requires state agencies to make 
printed or hard copies of its computer databases 
available for inspection under the Act. However, if 
a person requests an electronic copy of a state 
agency database, Section 14-3-15.1 permits the 
agency to limit the use of the database and to 
require payment of a royalty or other consideration. 
 
Example 59: 
A private business provides information about 
state property taxes to paying subscribers across 
the United States. The business makes a request 
for electronic copies of the state tax department’s 
entire property tax database, excluding exempt 
information, and requests that updates to the 
database be provided on a monthly basis. The tax 
department agrees to provide electronic copies of 
the database, including monthly updates, if the 
business pays a royalty and meets the other 
requirements of Section 14-3-15.1. If the business 
refuses to pay the royalty, the department is under 
no obligation to provide the business with an 

electronic copy of the database. 
 
In this case, the private business was not interested 
in obtaining a hard copy of the database. Had the 
business requested a printed copy of the database 
rather than an electronic copy, the department 
would have been required to comply with the 
request and provide the printed copy in 
accordance with the Inspection of Public Records 
Act. 
 
Commentary 
 
Section 14-3-18 gives counties and municipalities 
authority to charge fees for electronic copies of 
their computer databases. It allows a county or 
municipality to charge a reasonable fee for an 
electronic copy of a computer database based on 
the cost of materials, making an electronic copy 
and personnel time to research and retrieve the 
electronic record. 

 
 
 
 
 
 
 
 
 
 
 
 
 



Office of the Attorney General  State of New Mexico  

 38

IX. Section 14-2-10. Procedure for Excessively 
Burdensome or Broad Requests 

The Law 
 
If a custodian determines that a written request 
is excessively burdensome or broad, an 
additional reasonable period of time shall be 
allowed to comply with the request. The 
custodian shall provide written notification to 
the requester within fifteen days of receipt of 
the request that additional time will be needed 
to respond to the written request. The requester 
may deem the request denied and may pursue 
the remedies available pursuant to the 
Inspection of Public Records Act if the 
custodian does not permit the records to be 
inspected in a reasonable period of time. 
 
Commentary 
 
If a request for public records is excessively 
burdensome or broad, the Act grants a public entity 
additional time beyond the 15-day period specified 
in Section 14-2-8 to comply with the request. The 
Act does not define “excessively burdensome, or 
broad,” but leaves it to the determination of the 
custodian.  
 
Whether a request meets the statutory criteria will 
depend on the particular circumstances of the 
request. A request may be excessively burdensome 
or broad because it will require the custodian to locate 
and review a large number of records, because the 
requested records are difficult to locate or obtain or 
because other circumstances exist that support the 
determination that the requested records cannot be 
made available within 15 days of the request. 
 
If a records custodian determines that a particular 
request is excessively burdensome or broad, he or 
she must notify the requester in writing within 15 
days of the request that additional time will be 
needed to respond. (See Appendix II, Form IV.) If 
the records are not made available within a 
reasonable time, the Act gives the requester the 
right to deem the request denied and pursue the 

remedies provided by the Act. (See Chapter XI). 
 
Example 60: 
 A request is made to the records custodian of the 
State Personnel Office to inspect all personnel 
records of employees employed by the state in 
1960. When he gets the request, the custodian 
determines that the state had 10,000 employees in 
1960, and that employee records for years before 
1980 are kept on microfilm stored in unmarked 
boxes in the basement of the State Records Center. 
As permitted by the Act, and within 15 days of 
receiving the request, the custodian writes to the 
requester and explains that the State Personnel 
Office will need one week beyond the 15-day 
period to comply with the request. 
 
Commentary 
 
Again, what will constitute a “reasonable time” for 
inspection will vary according to the request. The 
custodian should specify in the notification to the 
requester how much additional time will be 
necessary to comply. This will give the requester 
an idea of what the public body considers 
reasonable for compliance. 
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X. Section 14-2-11. Procedure for Denied 
Requests 

 

The Law 
 
A. Unless a written request has been 
determined to be excessively burdensome or 
broad, a written request for inspection of public 
records that has not been permitted within 
fifteen days of receipt by the office of the 
custodian may be deemed denied. The person 
requesting the public records may pursue the 
remedies provided in the Inspection of Public 
Records Act. 
 
B. If a written request has been denied, the 
custodian shall provide the requester with a 
written explanation of the denial. The written 
denial shall: 
 
 (1) describe the records sought; 
 
 (2) set forth the names and titles or positions 
of each person responsible for the denial; and 
 
 (3) be delivered or mailed to the person 
requesting the records within fifteen days after 
the request for inspection was received. 
 
C. A custodian who does not deliver or mail a 
written explanation of denial within fifteen days 
after receipt of a written request for inspection 
is subject to an action to enforce the provisions 
of the Inspection of Public Records Act and the 
requester may be awarded damages. Damages 
shall: 
 
 (1) be awarded if the failure to provide a 
timely explanation of denial is determined to be 
unreasonable;  
 
 (2) not exceed one hundred dollars ($100) 
per day; 
 
  (3) accrue from the day the public body is in 
noncompliance until a written denial is issued; 

and 
 
 (4) be payable from the funds of the public 
body. 
 

Commentary 
 

A.  REQUESTS DEEMED DENIED 
 
A request for inspection may be expressly denied, 
as discussed below, or may be deemed denied in 
certain circumstances. Except for excessively 
burdensome or broad requests, if a written request 
to inspect records has not been granted within 15 
calendar days after the custodian receives the 
request, the requester may deem the request denied. 
As discussed in Chapter IX, an excessively 
burdensome or broad request may be deemed 
denied if not granted within a reasonable time after 
the end of the 15 day period. (See Appendix I for 
chart illustrating the deadlines imposed by the 
Act.) 
 
Example 61: 
Mr. Edd submits a written request to the state 
board regulating cattle brands for information 
about a particular brand. The board does not give 
Mr. Edd any written response concerning when the 
records will be available, when the agency will be 
able to respond to the request, whether the agency 
has denied the request or whether the agency has 
determined that the request is excessively 
burdensome or broad. After waiting 20 days, Mr. 
Edd files an action in district court requesting that 
the board be ordered to provide the requested 
records. Such a lawsuit is proper under the Act’s 
procedures. 
 
B. PROCEDURE FOR DENYING 
 REQUESTS 
 
For requests to inspect that are denied, the 
custodian must mail or deliver a notice to the 
requester within 15 days of receiving the request. 
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(See Appendix II, Form V.) The denial notice must 
be in writing, describe the records sought to be 
inspected, set forth the names and titles or 
positions of each person responsible for the denial, 
and explain the reason for the denial. The reason 
provided in the denial notice must be authorized by 
the Act, another law, court rule, or the U.S. or state 
constitution, as discussed in Chapter III, Section 
B.10. 
 
Example 62: 
A reporter submits a written request to a city 
police department to inspect the records kept by 
the officer investigating a recent murder. Three 
days after receiving the request, the records 
custodian for the department mails the reporter a 
notice stating that the records are available for 
inspection immediately, with the following 
exceptions: records revealing confidential sources, 
methods, information or individuals accused but 
not charged with a crime. The notice also sets forth 
the names and positions of the custodian and the 
police officer as the persons responsible for the 
denial and cites Section 14-2-1(A)(4) of the Act, 
which protects law enforcement records, as the 
reason for the denial. This notice complies with the 
Act. 

 
C.  DAMAGES FOR FAILURE TO PROVIDE 
A WRITTEN DENIAL 
 
If a custodian does not deliver or mail a written 
explanation of denial within 15 days of receiving a 
request to inspect, an action to enforce the Act may 
be brought and damages awarded to the requester. 
Damages are not recoverable if the failure to 
provide a timely explanation of denial is shown to 
be reasonable. If unreasonable, a custodian’s 
failure to provide the required explanation may 
result in damages of up to $100 per day until the 
written explanation is provided. The Act does not 
make the custodian personally responsible for 
payment of any damages awarded, but provides for 
payment from the funds of the public body. 
 
Example 63: 
The records custodian for an agency goes on 
vacation for three weeks. On the first day of her 

vacation, the office receives a request to inspect 
certain records that the agency maintains. The 
request is placed in the absent custodian’s “in 
box.” On the day she returns from vacation (21 
days after the inspection request was received), the 
custodian finds the request, determines the request 
should be denied and immediately mails a written 
explanation to the requester. The requester files an 
action in district court because the explanation 
was not mailed in a timely fashion. If the court 
determines that the reason for the delay was not 
reasonable, it could award damages of up to $600 
($100 per day for day 16 through day 21). 
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XI. Section 14-2-12. Enforcement 

 
The Law 
 
A. An action to enforce the Inspection of Public 
Records Act may be brought by: 

 
(1) the attorney general or the district attorney 
in the county of jurisdiction; or 
 
(2) a person whose written request has been 
denied. 
 
B. A district court may issue a writ of 
mandamus or order an injunction or other 
appropriate remedy to enforce the provisions of 
the Inspection of Public Records Act. 
 
C. The exhaustion of administrative remedies 
shall not be required prior to bringing any 
action to enforce the procedures of the 
Inspection of Public Records Act. 
 
D. The court shall award damages, costs and 
reasonable attorneys’ fees to any person whose 
written request has been denied and is 
successful in a court action to enforce the 
Inspection of Public Records Act. 
 

Commentary 
 
A. PERSONS AUTHORIZED TO ENFORCE 
 THE ACT 
 
The Act provides that an action to enforce its 
provisions may be brought by the Attorney 
General, district attorneys or a person whose 
written request for inspection has been denied. The 
last category of “private attorneys general” is 
particularly important. Because the Attorney 
General and district attorneys cannot be 
everywhere, and resources are limited, private 
citizens denied inspection often will be able to 
obtain more effective and efficient enforcement of 
the Act. 
 
Although the Act does not specify any deadline for 
bringing a private action to enforce its provisions, 

general statutes of limitation will apply. Unless 
covered by a more specific statutory limitation, an 
action against a municipality generally would be 
barred unless brought within three years of the act 
or omission creating the cause of action and, for 
other public bodies, an action to enforce the Act 
probably would be barred after four years. See 
NMSA 1978, §§ 37-1-4, and 37-1-24. 
 
B. DISTRICT COURT JURISDICTION 
 
The Act confers jurisdiction on the state district 
courts to hear complaints arising under the Act and 
to issue the appropriate remedy. Should a district 
court determine that a public body has illegally 
denied access to requested records, it may issue a 
writ or order requiring the public body to allow 
inspection. 
 
C. EXHAUSTION OF ADMINISTRATIVE  
 REMEDIES 
 
A person whose request is denied or who does not 
receive a timely notice of denial is authorized to 
bring an action to enforce the Act directly. He or 
she does not have to first comply with any 
intermediate administrative hearings or other 
procedures created by the public body to handle 
denied requests. 
 
Example 64: 
A public school board passes an ordinance 
providing that if the records custodian denies the 
right to inspect a particular record, the person 
denied access may request a hearing before the 
school board. A person residing within the school 
district requests a copy of attendance records for 
one of the elementary schools in the district. The 
custodian denies the request in a timely fashion, 
and advises the requester that she has the right to 
appeal the denial before the school board. The 
requester may decide to pursue the matter before 
the school board or may proceed to challenge the 
denial in district court. 
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D. DAMAGES 
 
If a private individual whose written request has 
been denied (or is deemed denied) brings an 
enforcement action and that person prevails, the 
court is authorized to award damages, costs and 
attorneys fees to that person. By contrast, if the 
Attorney General or a district attorney brings the 
enforcement action, the Act does not provide for 
any damages, costs or attorneys fees. 
 
The Act does not specify the type of damages a 
court may award to a private person who 
successfully brings an enforcement action. 
Presumably, however, if the action involves a 
records custodian who failed to provide a timely 
written denial, damages might include the penalties 
discussed above in Chapter X. Damages also could 
potentially include amounts necessary to 
compensate the requester for any losses related to 
the improper denial. However, in the absence of 
judicial interpretation of the Act’s damages 
provisions, we do not have a precise picture of 
what damages are allowed under the Act at this 
time. 
 
As interpreted by New Mexico courts, the legal 
remedies provided in the Act are to be used, if 
necessary, to force a public body to comply timely 
and promptly with requests to inspect public 
records. Accordingly, a private individual is not 
entitled to statutory damages in a lawsuit brought 
after a public body complies with the Act. See 
Derringer v. State, 133 N.M. 721, 68 P.3d 961 (Ct. 
App.), cert. denied, 133 N.M. 727, 69 P.3d 237 
(2003). 
 
Example 65: 
On the same day, Mr. Deeds and Ms. Brooks file 
separate requests to inspect public records with the 
records custodian for a school district. Both 
requests are overlooked or ignored by the district. 
After a month passes with no response from the 
district, Ms. Brooks files a lawsuit in district court 
to enforce the Act. Two weeks after the lawsuit is 
filed, the school district notifies both Ms. Brooks 
and Mr. Deeds that the records they requested are 
available for inspection. 
 

One month after the school district makes the 
records available for inspection, the district court 
finds that the district did not comply with the Act 
and awards Ms. Brooks attorney fees, costs and 
damages in the amount of $50.00 per day from the 
date the school district was required to allow 
inspection until the date it made them available. 
Mr. Deeds, unlike Ms. Brooks, did not file a 
lawsuit to enforce the Act before the school district 
made the records he requested available for 
inspection. Because the school district has now 
complied with the Act, although belatedly, Mr. 
Deeds may not now recover statutory damages in a 
lawsuit against the school district under the Act. 
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Appendix I 
 

DEADLINES APPLICABLE TO THE INSPECTION OF PUBLIC RECORDS ACT 
 

 
 

CUSTODIAN RECEIVES 
WRITTEN REQUEST 

 
 

DAY ONE (the day after the request is received) 
 
 
 
 
 
 

DAY THREE (business days) 

If inspection has not yet been allowed, custodian 

must deliver or mail notice to the requester 

explaining when inspection will be allowed or 
when the public body will respond to the request 

 

DAY TWO 

 
 
 

DAY FIFTEEN (calendar days) 
•Inspection must be allowed unless the request 1S 
denied or determined to be excessively burden 
some or broad. 

 
•If request is denied, written notice must be mailed 
or del1vered to the requester. 

 
•If excessively burdensome or broad, written 
notice that additional time is needed to comply 
must be delivered or mailed to the requester. 
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Appendix II 
 
 

MODEL FORM LETTERS FOR INSPECTION REQUESTS 
AND RESPONSES 

 

FORM I. INSPECTION REQUEST 

FORM II. THREE-DAY LETTER 

FORM III. WRONG CUSTODIAN LETTER 
 

 

FORM IV. EXCESSIVELY BURDENSOME LETTER 

FORM V. DENIAL LETTER 

 

NOTE: These form letters should be regarded as suggestions for compliance with the Act’s requirements 
for written requests and responses regarding the inspection of public records. The specific formats used for 
these forms are not required by the Act, and agencies are free to develop different forms to meet their 
particular requirements as long as they are consistent with the Act. 
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Form I 
  REQUEST TO INSPECT PUBLIC RECORDS   

 

 
 

[DATE] 
 

TO: [NAME] 
Records Custodian 
[AGENCY NAME & ADDRESS]0. 

 

 
 

FROM: [NAME OF REQUESTER] 
[ADDRESS] 
[TELEPHONE NUMBER] 

 

 
 

I would like to inspect and copy the following records: 
 

[LIST RECORDS WITH REASONABLE PARTICULARITY] 
 

 
 

If your agency does not maintain these public records, please let me know who does, and include the proper 
custodian’s name and address. 

 
I agree to pay the applicable fees for copying and transmitting the records. If the charges will exceed $ __, 
please call me to discuss. I understand that I may be asked to pay the fees in advance. 

 
Please provide a receipt indicating the charges for each document. 

Thank you for your prompt attention to this matter. 

Sincerely, 
 

 
[SIGNATURE OF REQUESTER] 
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Form II 
  THREE DAY LETTER   

 

 
 

(Used if the public body cannot permit inspection within three business days after receiving a written 
request to inspect.) 

 
 
 
 

[DATE] 
 
 
 
 

[REQUESTER’S NAME] 
[ADDRESS] 

 
 
 
 

Re: Request to Inspect Public Records 
 

Dear [REQUESTER’S NAME]: 
 

On [DATE], we received your request to inspect certain records. We need additional time to respond, until 
[DATE]. 

 

 
 

Sincerely, 
 
 
 
 

[SIGNATURE] 
Records Custodian [or “For Records Custodian”] 
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Form III 
  WRONG CUSTODIAN LETTER   

 
(Used when a request is not made to the custodian with possession of or responsibility for the records 
requested.) 

 

 
 

[DATE] 
 
 
 
 

[REQUESTER’S NAME] 
[ADDRESS] 

 
 
 
 

Re: Request to Inspect Public Records 
 

Dear [REQUESTER’S NAME]: 
 

On [DATE], we received your request to inspect certain records. We do not have custody or control of the 
records you request because this agency is not responsible for maintaining those records. 

 
The records may be maintained by [NAME OF AGENCY AND ADDRESS IF KNOWN]. We are 
forwarding your request to that agency’s records custodian for response. To expedite your request, it would 
be advisable for you to write an additional letter requesting the records to the proper custodian at your 
earliest convenience. 

 
Sincerely, 

 
 
 
 

[SIGNATURE] 
Records Custodian [or “For Records Custodian”] 
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(Used for excessively burdensome or broad requests and sent within 15 calendar days of receipt of an 
inspection request.) 

 
 
 
 

[DATE] 
 
 
 
 

[REQUESTER’S NAME] 
[ADDRESS] 

 

 
 

Re: Request to Inspect Public Records 
 

Dear [REQUESTER’S NAME]: 
 

On [DATE], we received your request to inspect certain records. We believe that your request is 
excessively burdensome or broad and we need additional time to respond, until [DATE]. 

 

 
 

Sincerely, 
 

 
 
 
 
 

[SIGNATURE] 
Records Custodian [or “For Records Custodian”] 
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Form V 
  DENIAL LETTER   

 

 
 

(Used when a request to inspect is denied. Sent within 15 calendar days after receipt of a written request.) 
 

[DATE] 
 

[REQUESTER’S NAME] 
[ADDRESS] 

 
Re: Request to Inspect Public Records 

 
Dear [REQUESTER’S NAME]: 

 
On [DATE], we received your request to review the following records: 

[DESCRIPTION OF RECORDS SOUGHT] 

We cannot permit inspection of these records because they are excepted from disclosure for the reason(s) 
described below. 

 
The records requested are medical records protected under Section 14-2-1(A)(1) of the Inspection of 

Public Records Act. 
 

The records requested are letters of reference concerning employment, licensing or permits protected 
under Section 14-2-1(A)(2) of the Inspection of Public Records Act. 

 
The records requested are letters or memoranda that are matters of opinion in personnel files or 

students’ files protected under Section 14-2-1(A)(3) of the Inspection of Public Records Act. 
 

The records requested are confidential law enforcement records protected under Section 14-2-1(A)(4) 
of the Inspection of Public Records Act. 
 

   The records requested are [DESCRIBE SPECIFIC LEGAL BASIS FOR NONDISCLOSURE] 
  

Protected personal identifier information contained in the requested records has been redacted under 
Section 14-2-1(B) of the Inspection of Public Records Act. 

Sincerely, 

[SIGNATURE] 
Records Custodian [or “For Records Custodian”] 

 
Additional person(s) responsible for this denial: [LIST NAMES AND TITLES OR POSITIONS OF EACH 
PERSON RESPONSIBLE FOR THE DENIAL] 
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MODEL PUBLIC NOTICE DESCRIBING PROCEDURES FOR 
  REQUESTING INSPECTION   

 
NOTICE OF RIGHT TO INSPECT PUBLIC RECORDS 
 
By law, under the Inspection of Public Records Act, every person has the right to inspect public records of the 
(name of public body). Compliance with requests to inspect public records is an integral part of the routine 
duties of the officers and employees of the (name of public body). 
 
Procedures for Requesting Inspection. Requests to inspect public records should be submitted to the records 
custodian, located at (address, telephone number, fax number and e-mail address of records custodian). 
 
A person desiring to inspect public records may submit a request to the records custodian orally or in writing. 
However, the procedures and penalties prescribed by the Act apply only to written requests. A written request 
must contain the name, address and telephone number of the person making the request. Written requests may 
be submitted in person or sent via US mail, email or facsimile. The request must describe the records sought in 
sufficient detail to enable the records custodian to identify and locate the requested records. 
 
The records custodian must permit inspection immediately or as soon as practicable, but no later than 15 
calendar days after the records custodian receives the inspection request. If inspection is not permitted within 
three business days, the person making the request will receive a written response explaining when the records 
will be available for inspection or when the public body will respond to the request. If any of the records 
sought are not available for public inspection, the person making the request is entitled to a written response 
from the records custodian explaining the reasons inspection has been denied. The written denial shall be 
delivered or mailed within 15 calendar days after the records custodian receives the request for inspection. 
 
Procedures for Requesting Copies and Fees. If a person requesting inspection would like a copy of a 
public record, a reasonable fee may be charged. The fee for printed documents 11 inches by 17 inches 
or smaller is (    ) per page. The fee for larger documents is (    ) per page. The fee for downloading 
copies of public records to a computer disk or storage device is (    ). If a person requests that a copy of a 
public record be transmitted, a fee of (    ) may be charged for transmission by mail, (    ) for 
transmission by e-mail and (    ) for transmission by facsimile. The records custodian may request that 
applicable fees for copying public records be paid in advance, before the copies are made. A receipt 
indicating that the fees have been paid will be provided upon request to the person requesting the copies. 
 
[NOTE: The procedures for copying records specified in this model notice apply to a public body with copy 
machines or other facilities for making copies of public records. Public bodies that do not have copy 
machines available for making copies of public records should describe the applicable procedures they 
follow to furnish copies of public records in compliance with the Act.] 
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Appendix IV 
 
 

  INSPECTION OF PUBLIC RECORDS ACT COMPLIANCE CHECKLIST   
 

Designation of Custodian of Public Records (§ 14-2-7) 
 

Each public body must designate at least one Custodian of Public Records to: 
 

  Receive and respond to requests to inspect records; and 
 

  Arrange proper and reasonable inspection opportunities; and 
 

  Provide facilities for making copies of records or furnish copies of records to the requestor. 
 

 
 

Notice of Inspection Rights and Responsibilities (§ 14-2-7) 
 

Each public body must post in a conspicuous location at its administrative office and on the public body’s 
website a notice that sets forth: 

 
The right of any person to inspect the public body’s records and the public body’s responsibility to 
make public records available for inspection; and 

 
  The procedures for requesting inspection of public records; and 

 
  _The procedures for requesting copies of public records; and 

 
  Reasonable fees for copying public records. 

 

 
 

Response to a Request to Inspect Public Records (§ 14-2-8) 
 

Oral Requests: 
 

If a request to inspect public records is made orally, the custodian should respond to the request, but 
the Act’s procedures for handling requests do not apply. 

 
Written Requests: 

 
A written request is a printed, email or facsimile communication. 

 
If the request is written, the records custodian should determine whether the public body has 
possession or responsibility for the records requested. 

 
If the public body does not have custody or responsibility for the records, the custodian must: 

 
  Forward the request to the proper custodian, if known; and 

 

 

Notify the requester that the records are not in the custody and control of the custodian, state  
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where the records are located, and provide contact information for the proper custodian, if known. 

 
If the public body does have custody or responsibility for the requested records, the custodian must: 

 
Determine if the requestor is asking for a record that is exempt or contains information covered by 
an exception to public inspection (§ 14-2-1). 

 
Separate records containing exempt and nonexempt information (including redacting exempt 
information contained in an otherwise public record), if the records or parts of the records are 
exempt (§ 14-2-9). 

 
  Provide copies of public records in electronic format if requested and available in electronic format. 

 
If inspection is not allowed within three business days, explain to the requester, in writing, when the 
records will be available for inspection or when the public body will respond to the request. 

 
Allow inspection or otherwise respond to the request within 15 calendar days from the date the 
custodian received the request. 

 
If the request is deemed excessively burdensome or broad the custodian must (§ 14-2-10): 

 
  Notify the requester in writing that additional time is needed to respond. 

 
Provide such notification within 15 calendar days after the custodian received the inspection 
request. (Please note that if inspection is not permitted within a reasonable time, the requester may 
deem the request denied and pursue the remedies available under the Act.) 

 

 

Copy and Transmission Fees (§ 14-2-9) 
 
If the public body charges a fee for copying public records, the public body: 

 
Shall not charge fees in excess of $1.00 per printed page for documents 11” x 17” or smaller. 
  
May charge the actual costs of downloading copies of public records to a disk or other storage 
device, including the actual cost of the disk. 
 
May charge the actual costs of transmitting copies of public documents by regular mail, email or 
fax. 

 
The fee must exclude the cost to the public body of finding the records, determining whether the 
records are subject to disclosure and other costs not related to copying or transmitting the records. 

 
  The fee must be applied consistently to all requesters. 

 
  The custodian must provide a receipt upon request. 
 
 

 
Denied Requests to Inspect Public Records (§ 14-2-11) 

 
If the inspection request is denied, the custodian must: 
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Deliver or mail a written explanation to the requester no later than 15 calendar days after 
receiving the request. The written explanation must: 

 
  Describe the records sought; and 

 
  Include the names and titles of each person responsible for denying the request; and 

 
  Describe the reasons for the denial. 

 

 

 

 

 

 

 

 

 



 

 

 
 
 

 

NMAG.GOV 
SANTA FE OFFICE 

408 Galisteo Street 

Villagra Building 

Santa Fe, NM 87501 

Phone:  (505) 827-6000 
Fax: (505) 827-5826 

 
ALBUQUERQUE OFFICE 

111 Lomas NW, Ste 300 

Albuquerque, NM 87102 

Phone:  (505) 222-9000 

Fax: (505) 222-9006 

 
LAS CRUCES OFFICE 
201 N. Church St., Ste. 315 

Las Cruces, NM 88001 

Phone:  (575) 526-2280 

Fax: (575) 526-2415 
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Soil & Water Conservation District Act 

The Soil and Water Conservation District Act, Chapter 73, Article 20, Sections 25-49 
of the New Mexico Statutes Annotated (NMSA) can be found at: 

https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-
1978#!fragment/zoupio-
_Toc27138817/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRA
BwEtsBaAfX2zgCYB2ARgGYAHAJ5cAlABpk2UoQgBFRIVwBPaAHI14iITC4
ECpao1adekAGU8pAEKqASgFEAMg4BqAQQByAYQfjSYABG0KTsoqJAA  

Statutes are periodically amended by the New Mexico Legislature, so please make sure 
that you refer to the current version of the statute when appropriate. 

- 1 -

https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138817/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHAJ5cAlABpk2UoQgBFRIVwBPaAHI14iITC4ECpao1adekAGU8pAEKqASgFEAMg4BqAQQByAYQfjSYABG0KTsoqJAA
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138817/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHAJ5cAlABpk2UoQgBFRIVwBPaAHI14iITC4ECpao1adekAGU8pAEKqASgFEAMg4BqAQQByAYQfjSYABG0KTsoqJAA
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138817/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHAJ5cAlABpk2UoQgBFRIVwBPaAHI14iITC4ECpao1adekAGU8pAEKqASgFEAMg4BqAQQByAYQfjSYABG0KTsoqJAA
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138817/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHAJ5cAlABpk2UoQgBFRIVwBPaAHI14iITC4ECpao1adekAGU8pAEKqASgFEAMg4BqAQQByAYQfjSYABG0KTsoqJAA
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138817/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHAJ5cAlABpk2UoQgBFRIVwBPaAHI14iITC4ECpao1adekAGU8pAEKqASgFEAMg4BqAQQByAYQfjSYABG0KTsoqJAA
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Chapter 
 

 

 

 

 

 

 

 

 

 

 

Watershed District Act 

 
 

The Watershed District Act, Chapter 73, Article 20, Sections 1-25 of the New Mexico 
Statutes Annotated (NMSA) can be found at: 
 
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-
1978#!fragment/zoupio-
_Toc27138768/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABw
EtsBaAfX2zgCYB2ARgGYAHFwBsAgJQAaZNlKEIARUSFcAT2gBydRIiEwuBIu
VrN23fpABlPKQBCagEoBRADKOAagEEAcgGFHE0jAAI2hSdjExIA  
 
Statutes are periodically amended by the New Mexico Legislature, so please make sure 
that you refer to the current version of the statute when appropriate. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

- 1 - 

https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138768/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHFwBsAgJQAaZNlKEIARUSFcAT2gBydRIiEwuBIuVrN23fpABlPKQBCagEoBRADKOAagEEAcgGFHE0jAAI2hSdjExIA
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138768/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHFwBsAgJQAaZNlKEIARUSFcAT2gBydRIiEwuBIuVrN23fpABlPKQBCagEoBRADKOAagEEAcgGFHE0jAAI2hSdjExIA
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138768/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHFwBsAgJQAaZNlKEIARUSFcAT2gBydRIiEwuBIuVrN23fpABlPKQBCagEoBRADKOAagEEAcgGFHE0jAAI2hSdjExIA
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138768/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHFwBsAgJQAaZNlKEIARUSFcAT2gBydRIiEwuBIuVrN23fpABlPKQBCagEoBRADKOAagEEAcgGFHE0jAAI2hSdjExIA
https://laws.nmonesource.com/w/nmos/Chapter-73-NMSA-1978#!fragment/zoupio-_Toc27138768/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYB2ARgGYAHFwBsAgJQAaZNlKEIARUSFcAT2gBydRIiEwuBIuVrN23fpABlPKQBCagEoBRADKOAagEEAcgGFHE0jAAI2hSdjExIA


New Mexico Department of Agriculture 
Agricultural Programs and Resources 

MSC APR, Box 30005 

Las Cruces, New Mexico 88003-8005 https://nmdeptag.nmsu.edu/ 

Watersheds in New Mexico 

A watershed is a land area from which precipitation runs off or infiltrates to a stream, river, lake, 

or underground aquifer. Any land area, whether forested wilderness or an urban parking lot, is 

part of a watershed. Just as small streams flow into larger rivers, many small watersheds make up 

a large watershed, such as a river basin. The quantity and quality of water will be affected by the 

characteristics of the watershed, including geology, soils, plants, animals, land use practices, and 

pollutants present in the watershed. 

Figure 1: Hydrologic Regions in the U.S. 

The United States Geological Survey has 

designated twenty-one major regions 

(river basins) for the nation (see Figure 

1). Regions are further divided into 

subregions, accounting units, and 

cataloging units. Each level of 

classification adds two digits to the 

number used to identify a drainage area. 

Cataloging units, therefore, are identified 

with an eight-digit number, and are often 

referred to as “8-digit watersheds.” 

New Mexico contains portions of five regions: Arkansas-White-Red, Texas Gulf, Upper 

Colorado, Lower Colorado, and the Rio Grande. Within New Mexico the Rio Grande region is 

divided into two subregions, the Pecos and the Rio Grande (see figure 2). 

There are eighty-three 8-digit watersheds in New 

Mexico. Each represents part of a surface drainage 

basin, a combination of drainage basins, or a distinct 

hydrologic feature. Federal and state agencies often 

use 8-digit watershed boundaries in programs that 

address water quality and non-point source pollution. 

The attached map shows the watersheds (outlined and 

labeled in red) in relation to political boundaries and 

watercourses. 

Figure 2: Hydrologic Regions and subregions in 

New Mexico 

Soil and water conservation districts (SWCDs) 

conduct programs and projects that affect watersheds 

and watershed health. This information  on 

watersheds is useful to identify which SWCD(s) 

would be potential partners on a watershed project, 

and which local or county government(s) might need 

to be involved in activities on a particular watershed. It may also be useful in assessing the 

impact of federal or state government rules and regulations that are implemented by watershed. 

The attached pages will allow you to locate a watershed by its name or 8-digit number, and also 

identify SWCDs that contain, or are contained within, each watershed. 

https://nmdeptag.nmsu.edu/


Below are the watershed districts in New Mexico and the associated SWCD(s): 

 

Caballo/Sierra SWCDs Underwood Watershed District 

McClead Watershed District 

 

Carlsbad SWCD Hackberry Watershed District 

 

Central Valley/Peñasco SWCDs Cottonwood Walnut Watershed District 

Grant SWCD Upper Gila Valley Arroyos Watershed District 

East Rio Arriba SWCD Upper Rio Grande Watershed District 

Española Rio Chama Watershed District 
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Subdivision Reviews 

New Mexico Department of Agriculture 

Introduction 

Chapter 47-6-11 through 47-6-17 (NMSA 1978) concerning subdivisions states:  

B. Prior to approving the preliminary plat, the board of county commissioners 
of the county in which the subdivision is located shall require that the sub divider 
furnish documentation of:

(1) water sufficient in quantity to fulfill the maximum annual water 
requirements of the subdivision, including water for indoor and outdoor 
domestic uses;

(2) water of an acceptable quality for human consumption and measures to 
protect the water supply from contamination;

(3) the means of liquid waste disposal for the subdivision;
(4) the means of solid waste for the subdivision;
(5) satisfactory roads to each parcel, including ingress and egress for 

emergency vehicles, and utility easements to each parcel;
(6) terrain management to protect against flooding, inadequate drainage and 

erosion; and
(7) protections for cultural properties, archaeological sites and unmarked 

burials that may be impacted directly by the subdivision, as required by the 
Cultural Properties Act [18-6-1 to 18-6-17 NMSA 1978].

Chapter

13
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Process 

In order for the County Commissioners to determine the sub divider has met all 
the requirements for the subdivision, they must call on the soil and water 
conservation districts to do a terrain management review to protect against 
flooding, making sure there is adequate drainage and protects the subdivision from 
soil erosion section 47-11-6(B)(6).  Please note this is all a SWCD is responsible 
for, they may have concerns about other issues, but it is the responsibility of other 
state agencies to render opinions on those matters.  

A district will have 30 days to render an opinion as to whether the sub divider 
meets the requirements for the review. 

If a district has rendered an adverse opinion, the board of county commissioners 
will give the sub divider a copy of the opinion; 

The sub divider will be given thirty days from the date of notification to submit 
additional information to the district through the board of county commissioners; 

The district has thirty days from the date the sub divider submits additional 
information to change its opinion, or issue a favorable opinion when it has 
withheld one due to insufficient information.  No more than thirty days following 
the date of the expiration of the thirty-day period, during which the district 
reviews any additional information submitted by the sub divider, the board of 
county commissioners will hold a public hearing in accordance with Section 
47-6-14 NMSA 1978 to determine whether to approve the preliminary plat.  
Where the district has rendered an adverse opinion, the sub divider has the burden 
of showing the adverse opinion is incorrect either as to fractural or legal matters.   

Most districts work with the NRCS staff to do the reviews and don’t charge a fee 
for the review.  Some districts where there are numerous reviews to be done 
charge a fee to do the review themselves, while some districts hire a contractor to 
do the review. 

Attached is a checklist which can be used by a district in order to help render an 
opinion for the subdivision plat.  This could then be used to help write the 
opinion.  Districts should check with their county commissioners for plat 
requirements in order to determine if the checklist is in compliance with their 
guidelines. (Exhibit 15-1) 

Attached are samples of what some districts use as a fee for doing subdivision 
reviews (Exhibit 15-2) and sample letters and invoices used by districts (exhibits 
15-3).

http://www.conwaygreene.com/nmsu/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=3da44be0.43d0bbbb.0.0&nid=104e1#JD_47-6-14
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EXHIBIT 15.1 

_________________________ CONSERVATION DISTRICT 

TERRAIN MANAGEMENT PLAN REVIEW CHECKLIST 

SUBDIVISION:  ________________________ 

MAPS 

1. ______ Does the plan include a vicinity map and a legible copy of an aerial photo, showing

the relationship of the site to its general surrounding, and the location of all existing

drainage channels, water and erosion control structures, watercourses and water bodies

within three miles of the subdivision on a USGS map.

2. ______Is the subdivision map drawn to a scale of not more than 200 feet to one inch

3. _______Does the map show existing contours at not more than ten foot intervals

4. _______Is there an overlay map showing location of all proposed parcels, roads, bridges,

water and erosion control structures

5. _______Is there an overlay map showing the proposed finished contours of the subdivision

after the sub divider’s proposal has been implemented in relation to existing contours

6. ______Does the map identify by lot and block numbers all parcels within the subdivision

located in whole or in part on slopes of excess of 8%

7. ______Does the map identify by lot and block numbers all parcels of land within the

subdivision that lie within the limits of the 100 year flood plain, or are subject to flooding

from smaller drainages.

8. _______Is there an overlay map showing the soil types drawn to the scale of the subdivision

map that shows the location of each different soil type.

SOILS 

1. _______Have complete soil descriptions and soil maps been provided

2. _______Are soils suitable for the uses shown on the plan, especially if septic systems are

planned 

3. _______If soils have Moderate or Severe limitations, does the plan show how these

limitations will be overcome and who will be responsible for implementing these measures

4. ______Does the plan prevent the deposit of sediment into the floodplains, drainage,

channels, water courses and water bodies

5. ______ Has existing vegetation been left undisturbed whenever possible

ROADS AND GRADING 

1. _______Is there a general road development schedule showing when and where roads will

be installed



EXHITBIT 15.1 CONTINUED 

2. _______Does the plan adequately describe how grading operations will be performed to blend

slopes and fills into the natural contours of the land

3. _______Have cuts and fills been designed to minimize the area exposed to erosion, and reduce

the sharp angles at the toe and sides

4. ______Do the plans for grading, land forming, and protective cover provide for the prevention

of soil sedimentation

5. _______Have provisions been made to prevent runoff from flowing over the face of slopes

where there is proposed development or disturbance

6. _______ Will water ponding due to road construction be avoided where possible

7. _______If roads are planned to collect or dispose of runoff, are they adequately designed

8. _______ Do road drains discharge onto a safe outlet

9. _______ Proposed road culverts are properly designed and located

10. _______ Are road culverts inlets and outlets adequately protected

11. _______ Are road grades designed to prevent erosion based on dominant soil types

12. _______ Are borrow areas or drainage features designed to prevent erosion or sediment

deposition

DRAINAGE* 

1. _______ Does the plan protect and preserve existing natural drainage channels except where

erosion and water controls measures are planned

2. _______Does the plan provide a system by which water within the subdivision will be

removed or retained without causing damage or harm to the natural environment or to property

or persons within the subdivision or other areas

3. _______Are adequate easements provided as necessary to carry floodwaters

4. _______Does the subdivision divert flood water in such a manner as to increase flow on

downstream property

5. _______Have provisions been made to prevent runoff from flowing over the face of the slopes

6. _______ Are provisions made for water and erosion control in borrow ditches along streets

and roads

7. _______Are buildings located in the 100 year floodplain

8. _______Do flood flow velocities fall into a safe category

9. _______ Does the plan show that increased water created from the proposed subdivision will

not cause any greater erosion off the developed area than occurred before the development

10. _______ Will existing and proposed drainage systems have the capacity to handle the entire

drainage basin after development

11. _______ If large natural channels or grades have been reshaped have measures been planned

to slow water velocities and protect the banks

*Note: Any construction activities involving drainage channels may require permits from the Corps of

Engineers or State Environmental Department
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EXHIBIT 15.2 

DATE:  _______________ 

TO: (Subdivider) 

(Address) 

ATTN: _________ 

SUBJECT:   (case Number), (Subdivision Name) 

Dear Mr. _____________: 

The _______________ Soil and Water Conservation District has received your proposal for the above 

named subdivision and is preparing comments as required by law.  Once the fee has been paid, the 

comments will be sent to the ______________ County Planner.  Please remit the amount circled 

below. 

# Lots Fee 

1-25 $ 450.00 

26-100 $ 700.00 

101-200 $ 950.00 

201-300 $1200.00 

301-400 $1450.00 

401 + $1450.00 plus   Master Plans 

$3.00 for each    $_______________ 

Additional lot   $500.00 + $.30/acre 

Please call if you have questions or need more information. 

Sincerely, 

Chair 

cc:County Planner 



EXHIBIT 15.3 

__________, 201__ 

______________  County Zoning, Building & Planning Dept. 

(address) 

_______________, NM (zip code) 

SUBJECT:   (Case Number), (Subdivision Name) 

Dear ____________ 

The _____________Soil and Water Conservation District has received the proposal for the above named 

subdivision.  We are reviewing the proposal and preparing comments on the Terrain Management Plan, as 

requested by the ______________ County Commission and required by State law. 

The sub divider has been billed in the amount of $_______ for this service.  The District's comments and 

opinions will be forwarded to your office once payment is received. 

Please do not hesitate to call if you have any questions. 

Sincerely, 

Chair 

cc: Sub divider 
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